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FEDERAL  ENERGY  OFFICE 

[  10CFR  Part  211  ] 

CLARIFICATIONS  AND  REVISIONS  TO 
PART  211 

Notice  of  Proposed  Rulemaking 

The  Federal  Energy  Office  hereby 
gives  notice  of  a  proposal  to  amend  Title 
10  of  the  Code  of  Federal  Regulations, 
Part  211. 

This  revision  represents  a  restatement 
of  the  basic  regulatory  framework  for  the 
Mandatory  Petroleum  Allocation  Pro¬ 
gram.  It  is  intended  to  clarify  and  make 
more  precise  the  regulatory  scheme  es¬ 
tablished  in  the  January  15,  1974  Man¬ 
datory  Allocation  Regulations,  as 
amended.  The  changes  are  largelv  tech¬ 
nical  in  nature  and  are  not  intended  to 
reflect  fundamental  policy  changes  ex¬ 
cept  for  new  provisions  dealing  with  the 
certification  of  current  requirements  for 
agricultural  production  and  supplier- 
initiated  adjustments  to  base  period  vol¬ 
umes  of  wholesale  purchasers.  Most  of 
the  changes  in  this  proposed  revision  are 
intended  to  clarify  areas  of  misunder¬ 
standing  which  have  come  to  FEO’s  at¬ 
tention.  To  this  end,  it  is  anticipated 
that  the  reorganization  of  Subpart  A, 
the  new  and  revised  definitions,  and  the 
expanded  treatment  of  certain  concepts 
would  facilitate  the  uniform  interpreta¬ 
tion  of  Part  211  and  compliance  with  the 
allocation  program.  This  proposal  does 
not  represent  an  attempt  to  create  or 
modify  allocation  programs  in  response 
to  any  anticipated  increased  supply  of 
crude  oil  and  petroleum  products,  but 
does  provide  a  basis  upon  which  to  modi¬ 
fy  the  various  allocation  programs  when 
increased  supplies  are  available. 

Subpart  C  (Crude  Oil)  is  not  addressed 
in  this  proposal  since  it  has  already  been 
the  subject  of  a  separate  proposed  rule- 
making.  In  this  proposal  Subpart  D 
( Propane)  and  Subpart  E  (Butane)  have 
also  not  been  conformed  to  the  proposed 
changes  in  Subpart  A.  A  proposed  revi¬ 
sion  of  Subpart  D  will  be  issued  for  pub¬ 
lic  comment  shortlv,  to  become  effective 
the  first  of  Mav,  1974.  At  the  same  time 
it  is  anticipated  that  a  proposed  revision 
of  Subpart  E  will  be  issued  for  public 
comment.  No  conforming  changes  have 
been  found  necessary  in  Subpart  J 
(Petrochemical  Feedstocks)  at  this  time. 

Interested  persons  commenting  on  the 
notice  of  proposed  rulemaking  concern¬ 
ing  supplier/purchaser  relationships  for 
civil  air  carriers  published  in  the  Fed¬ 
eral  Register  on  March  26,  1974,  should 
attempt  to  review  those  proposals  in  the 
light  of  these  proposed  revisions  of  Sub¬ 
parts  A  and  B. 

The  general  provisions  of  Subpart  A 
would  be  reorganized  so  that  the  prin¬ 
ciples  which  form  a  common  basis  for  the 
various  allocation  programs  can  be  more 
easily  understood  in  relation  to  one  an¬ 
other.  To  this  end,  §211.24  would  be  re¬ 
voked  and  a  new  §  211.9  issued  which 
would  contain  a  more  comprehensive  de¬ 
scription  of  supplier/purchaser  relation¬ 
ships.  Similarly,  the  method  of  alloca¬ 
tion  contained  in  the  existing  §  211.11 
would  be  found  in  a  new  §  211.10,  and 
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would  set  forth  in  detail  the  methods  of 
allocation  to  be  followed  by  suppliers.  A 
new  §  211.11  would  provide  the  basis  for 
a  purchaser’s  entitlement  to  an  alloca¬ 
tion  and  would  include  such  other  sub¬ 
jects  as  the  separate  treatment  of  the 
parts  of  a  firm  when  acting  in  certain 
capacities. 

Proposed  Subpart  B  would  Include  new 
definitions  and  there  would  be  changes 
made  in  the  definition  of  certain  terms. 
Basic  concepts  in  Part  211  which  have 
been  the  subject  of  misunderstanding 
would  be  clarified  and  more  detail  sup¬ 
plied  to  provide  guidance  in  these  prob¬ 
lem  areas.  Subparts  F  through  K  and 
Subpart  L  would  be  revised  to  conform 
to  the  changes  made  in  Subparts  A  and 
B. 

Wholesale  purchaser-resellers  and 
wholesale  purchaser-consumers.  Pro¬ 
posed  Subpart  B  would  provide  two  new 
definitions  in  particular  which  should  be 
noted.  The  term  “wholesale  purchaser” 
has  been  revised  to  mean  either  a  whole¬ 
sale  purchaser-reseller  or  wholesale  pur¬ 
chaser-consumer  or  both.  A  wholesale 
purchaser-reseller  is  defined  as  a 

"firm  which  purchases,  receives  through 
transfer,  or  otherwise  obtains  (as  by  con¬ 
signment)  an  allocated  product  and  resells 
or  otherwise  transfers  It  to  other  purchasers 
without  substantially  changing  Its  form.” 

A  wholesale  purchaser-consumer  is  de¬ 
fined  as  a 

“Arm  that  Is  an  ultimate  consumer  which, 
as  part  of  Its  normal  business  practices,  pur¬ 
chases  or  obtains  an  allocated  product  from 
a  supplier  and  receives  delivery  of  that  prod¬ 
uct  Into  a  storage  tank  substantially  under 
the  control  of  that  firm  at  a  fixed  location 
and  which  either  (1)  purchased  or  obtained 
more  than  20.000  gallons  of  that  allocated 
product  for  Its  own  use  In  agricultural  pro¬ 
duction  In  any  completed  calendar  year  sub¬ 
sequent  to  1971;  (2)  purchased  or  obtained 
more  than  50,000  gallons  of  that  aUocated 
product  In  any  completed  year  subsequent 
to  1971  for  use  In  one  or  more  multi-family 
residences;  or  (3)  purchased  or  obtained 
more  than  84,000  gallons  of  that  allocated 
product  In  any  completed  calendar  year  sub¬ 
sequent  to  197*1." 

Essentially,  the  definitions  of  whole¬ 
sale  purchaser-reseller  and  wholesale 
purchaser-consumer  separate  two  con¬ 
cepts  included  within  the  definition  of 
wholesale  purchaser  under  the  existing 
regulations.  The  two  new  definitions 
would  make  it  easier  to  make  distinc¬ 
tions  between  the  two  concepts. 

Allocation  levels  not  subject  to  an  allo¬ 
cation  fraction.  The  proposed  revision 
would  set  forth  in  Subparts  F  through  K 
for  each  allocated  product  those  alloca¬ 
tion  levels  not  subject  to  an  allocation 
fraction  and  those  which  are  subject  to 
an  allocation  fraction.  Thus,  in  proposed 
Subpart  F  (Motor  Gasoline) .  the  alloca¬ 
tion  level  not  subject  to  an  allocation 
fraction  includes  agricultural  production 
and  Department  of  Defense  use  while  the 
allocation  level  subject  to  an  allocation 
fraction  includes  such  uses  as  emergency 
services  and  sanitation  services. 

Certification  of  end-user  or  wholesale 
purchaser-consumer  requirements  en¬ 
titled  to  allocation  levels  not  subject  to 


an  allocation  fraction.  Section  211.12(d) 
would  provide  a  new  procedure  whereby 
the  allocation  requirements  of  end-users 
and  wholesale  purchaser-consumers 
whose  allocation  levels  are  not  subject 
to  an  allocation  fraction  could  be  certi¬ 
fied  to  each  supplier  in  the  distribution 
chain.  Basically,  such  an  end-user  or 
wholesale  purchaser-consumer  would 
certify  to  its  supplier  on  an  annual  basis 
its  allocation  requirements  not  subject 
to  an  allocation  fraction.  A  supplier 
which  received  such  a  certification  would 
in  turn  certify  those  requirements  to  its 
supplier. 

Each  supplier  would  then  allocate  its 
supply  of  an  allocated  product  as  pro¬ 
vided  in  §  211.10(c).  Wholesale  pur- 
chaser-resellers  would  receive  those 
amounts  certified  by  the  wholesale  pur¬ 
chaser-reseller  to  Its  supplier  as  being 
for  ultimate  use  under  an  allocation  level 
not  subject  to  an  allocation  fraction.  The 
supplier  would  also  allocate  its  supply  to 
end-users  and  wholesale  purchaser- 
consumers  which  it  supplies  directly  and 
which  have  certified  to  the  supplier  that 
their  use  of  the  allocated  product  is  for 
an  allocation  level  not  subject  to  an  al¬ 
location  fraction.  The  supplier  would 
then  allocate  its  remaining  supply  to 
wholesale  purchaser-resellers,  end-users, 
and  wholesale  purchaser-consumers 
whose  allocation  levels  are  subject  to  an 
allocation  fraction.  Wholesale  purchaser- 
resellers  which  have  thus  been  supplied 
by  the  supplier  would  then  in  turn  allo¬ 
cate  their  supply  in  the  same  fashion. 

Prior  to  receipt  of  a  purchaser’s  cer¬ 
tification  of  allocation  requirements  not 
subject  to  an  allocation  fraction,  sup¬ 
pliers  will  supply  such  purchasers  (other 
than  agricultural  production)  at  their 
allocation  level  but  subject  to  an  alloca¬ 
tion  fraction. 

Agricultural  production.  In  connection 
with  the  certification  of  requirements  en¬ 
titled  to  an  allocation  level  not  subject 
to  an  allocation  fraction,  it  should  be 
noted  that  the  definition  of  agricultural 
production  in  proposed  Subpart  B  has 
been  revised  to  identify  clearly  those  ac¬ 
tivities  and  services  included  within  ag¬ 
ricultural  production.  Agricultural  pro¬ 
duction  would  be  defined  by  reference  to 
Standard  Industrial  Classification  code 
numbers. 

This  revision  is  intended  to  identify 
more  precisely  those  activities  falling 
within  the  scope  of  agricultural  produc¬ 
tion.  The  current  definition  is  susceptible 
of  varying  interpretation.  Special  treat¬ 
ment  for  agricultural  production,  which 
would  be  enhanced  in  the  proposed  pro¬ 
gram,  is  designed  to  insure  adequate 
availability  of  fuel  for  the  production  of 
foodstuffs  and  the  principle  processing 
activities  related  thereto.  Use  of  the  SIC 
code  system  for  identifying  the  activities 
falling  within  this  definition  should  as¬ 
sure  greater  uniformity  and  consistency 
in  application.  Activities  which  are  re¬ 
lated  to  the  food  industry  but  are  not 
agricultural  production  fall  into  the 
category  of  “business  activities”  which 
are  assigned  allocation  levels  in  the  reg¬ 
ulations.  They  are  thereby  treated  in  the 
same  fashion  as  other  industries  in  the 
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manufacturing  and  service  sectors.  FEO 
recognizes  the  difficulty  of  drawing  the 
definitional  line  between  what  is  agri¬ 
cultural  production  and  what  falls  out¬ 
side,  and  will  be  particularly  receptive 
to  comments  on  this  issue. 

End-users  and  wholesale  purchaser- 
consumers  as  a  single  entity.  Section 
211.11  would  define  end-users  and  whole¬ 
sale  purchaser-consumers  as  including 
all  parts  of  a  parent  and  the  consoli¬ 
dated  and  unconsolidated  entities  which 
the  parent  controls  and  which  act  as  ul¬ 
timate  consumers.  For  the  purpose  of  the 
allocation  programs,  suppliers  would 
therefore  allocate  to  such  end-users  and 
wholesale  purchaser-consumers  as  a 
single  entity. 

Separate  parts  of  firms  as  separate 
wholesale  purchaser-resellers.  Proposed 
§  211.11,  however,  provides  that  each 
part  of  a  firm  which  operates  an  on¬ 
going  business  at  a  retail  sales  outlet  (as 
defined  in  Subpart  B)  will  be  considered 
a  separate  firm  with  respect  to  each  re¬ 
tail  sales  outlet  and  therefore  each  re¬ 
tail  sales  outlet  is  a  separate  wholesale 
purchaser-reseller. 

Suppliers  would  allocate  their  product 
separately  for  each  wholesale  purchaser- 
reseller.  Suppliers  are  not  permitted  to 
reassign  any  portion  of  an  allocation  en¬ 
titlement  among  wholesale  purchaser- 
resellers  including  their  own  retail  sales 
outlets. 

Section  211.11  also  provides  that 
wholesale  purchasers  and  end-users 
which  go  out  of  business  lose  their  base 
period  volumes.  In  this  connection,  a 
wholesale  purchaser-reseller  which  op¬ 
erates  a  retail  sales  outlet  would  not  be 
deemed  to  have  gone  out  of  business  if 
it  vacates  a  site  but  reestablishes  within 
a  reasonable  time  a  retail  sales  outlet  at 
another  location  serving  substantially 
the  same  customers  or  market  served  at 
the  former  site. 

Because  proposed  §  211.11  provides 
that  each  retail  sales  outlet  of  a  firm  is 
deemed  a  separate  wholesale  purchaser- 
reseller,  5  211.11(d)  provides  rules  gov¬ 
erning  the  supplier/purchaser-relation¬ 
ships  between  a  firm  and  its  separate  re¬ 
tail  sales  outlets.  In  addition,  rules  are 
set  forth  which  reduce  allocation  re¬ 
quirements  of  the  supplier  of  a  retail 
sales  outlet  (often  the  operator  of  the 
outlet)  so  that  the  operator  could  not 
shift  allocation  requirements  among  its 
outlets  by  closing  some  outlets.  Section 
211.11  would  require  a  supplier  which 
supplies  its  own  operated  retail  sales  out¬ 
lets  to  report  to  FEO  reductions  as  to 
the  number  of  retail  sales  outlets  it 
operates. 

Supplier’s  method  of  allocation.  Sec¬ 
tion  211.10  would  describe  the  method  by 
which  suppliers  allocate  their  products. 
The  allocation  of  product  to  purchasers 
whose  allocation  level  is  not  subject  to  an 
allocation  fraction  has  been  previously 
described. 

Allocations  to  purchasers  whose  allo¬ 
cation  level  is  subject  to  an  allocation 
fraction  is  also  described  in  detail  in  pro¬ 
posed  §  211.10.  Allocation  fractions  are 
determined  such  that  amounts  to  be  sup¬ 
plied  for  certified  uses  not  subject  to  an 


allocation  fraction  are  excluded  from  al¬ 
locable  supply  and  supply  obligation.  Al¬ 
locable  supply  and  supply  obligation  are 
defined  in  proposed  §  211.10. 

Section  211.10  would  provide  that  base 
period  volume  is  either  the  historic  vol¬ 
ume  purchased  or  obtained  during  a  base 
period  or  is  the  volume  assigned  by  FEO 
if  the  purchaser  did  not  purchase  or 
obtain  a  volume  during  a  base  period. 
The  concepts  of  allocation  requirements 
and  allocation  levels  would  be  defined 
in  §  211.10. 

With  respect  to  purchasers  entitled  to 
an  allocation  level,  the  allocation  levels 
would  not  be  arranged  in  order  of  pri¬ 
ority  except  for  allocation  levels  not  sub¬ 
ject  to  an  allocation  fraction  which 
would  be  supplied  as  the  first  order  of 
priority. 

End-users  not  entitled  to  allocation 
levels.  Section  211.10  would  permit  a  state 
or  local  government  to  require  or  author¬ 
ize  suppliers  (for  example,  a  retail  gaso¬ 
line  dealer)  to  grant  priority  among  end- 
users  which  purchase  an  allocated  prod¬ 
uct  for  uses  listed  in  the  FEO  allocation 
levels  for  that  product.  Except  as  other¬ 
wise  required  by  a  state  or  local  govern¬ 
ment,  a  supplier  could  also  elect  under 
§  211.10  to  give  the  same  priority  to  such 
end-users. 

The  provisions  of  proposed  §  211.12(d) 
for  certification  by  end-users  and  whole¬ 
sale  purchasers-consumers  of  allocation 
requirements  not  subject  to  an  allocation 
fraction  have  been  noted  above. 

New  purchasers.  Section  211.12(e) 
would  provide  the  rules  by  which  new 
wholesale  purchasers  may  be  supplied. 
It  should  be  noted  that  wholesale  pur¬ 
chasers  without  a  base  period  supplier 
or  without  a  new  supplier  as  provided  in 
§  211.10(e)  (1)  must  be  assigned  to  sup¬ 
pliers  by  FEO.  Base  period  volumes  also 
must  be  assigned  by  FEO.  Assignments 
by  FEO  include  arrangements  between 
suppliers  and  new  wholesale  purchaser- 
resellers  prior  to  May  1,  1974. 

Section  211.12(f)  provides  for  supply 
of  new  end-users. 

New  importers  for  end-use.  New  rules 
with  respect  to  new  end-user  and  whole¬ 
sale  purchaser-consumer  importers 
which  import  for  their  own  end-use  are 
provided  by  5  211.12(g).  Such  imports 
may  be  allocated  by  FEO  in  certain  cir¬ 
cumstances.  Reporting  is  required  for 
such  imports. 

Adjustment  to  base  period  volume. 
Proposed  §  211.13(b)  provides  an  unusual 
growth  adjustment  which  represents  a 
significant  change  from  the  current 
method  of  adjusting  wholesale  pur¬ 
chasers’  base  period  volumes  for  un¬ 
usual  growth.  Supplier-initiated  unusual 
growth  adjustments  would  be  manda¬ 
tory  if  the  supplier’s  records  indicate 
unusual  growth  between  the  base  period 
and  December  31,  1973.  The  wholesale 
purchaser  is  only  entitled  to  that  growth 
over  10  percent  for  motor  gasoline  and  5 
percent  for  other  allocated  products. 
There  is  no  longer  a  requirement  that 
FEO  validate  adjustments  for  growth  in 
excess  of  twenty  (20)  percent.  Suppliers 
also  would  not  be  required  to  absorb 


five  percent  growth  before  applying  for 
an  adjustment  to  their  base  period 
volumes. 

There  would  be  no  requirement  that 
the  adjustment  be  initiated  by  the  whole¬ 
sale  purchaser.  The  supplier  is  expected 
to  make  appropriate  adjustments,  notify 
the  affected  wholesale  purchasers,  com¬ 
mence  deliveries  based  upon  the  adjust¬ 
ments  and  file  the  appropriate  certified 
forms  with  FEO  by  May  1,  1974.  These 
forms  and  the  adjustments  they  reflect 
are  subject  to  FEO  audit.  Deliveries  re¬ 
flecting  the  adjustments  could  be  made 
before  May  1,  1974  only  if  all  wholesale 
purchasers  eligible  for  the  adjustment 
receive  deliveries  reflecting  the  unusual 
growth  adjustment.  Wholesale  pur¬ 
chasers  not  entitled  to  an  adjustment 
according  to  the  supplier’s  records  would 
be  notified  and  advised  of  their  right  to 
apply  for  an  unusual  growth  adjustment. 
No  wholesale  purchasers’  base  period  vol¬ 
ume  would  be  decreased  under  this  sub¬ 
section. 

Section  211.13(b)  (2)  would  provide  for 
an  additional  procedure  whereby  whole¬ 
sale  purchaser- resellers  would  apply  to 
their  suppliers  to  refine  the  supplier  ini¬ 
tiated  unusual  growth  adjustments.  This 
additional  adjustment  is  intended  to 
compensate  wholesale  purchaser-resell¬ 
ers  whose  base  period  volumes  as  ad¬ 
justed  by  the  supplier  initiated  procedure 
may  be  distorted  to  the  extent  that  the 
10  percent  or  5  percent  factor  deducted 
in  calculating  unusual  growth  includes 
growth  associated  with  allocation  re¬ 
quirements  not  subject  to  an  allocation 
fraction. 

Wholesale  purchasers  which  do  not  re¬ 
ceive  a  supplier- initiated  unusual  growth 
adjustment  or  which  disagree  with  the 
adjustment  received,  could  apply  to  the 
supplier  for  an  unusual  growth  adjust¬ 
ment  based  upon  the  supplier’s  records 
and  the  wholesale  purchaser’s  records. 
In  many  cases  it  is  anticipated  that  base 
period  suppliers  will  not  have  complete 
information  as  to  a  base  period  whole¬ 
sale  purchaser’s  1973  volumes  to  initiate 
an  unusual  growth  adjustment  that  fully 
compensates  a  wholesale  purchaser  for 
1973  unusual  growth.  Consequently,  the 
wholesale  purchaser  must  provide  such 
data  to  the  base  period  supplier  so  that 
the  unusual  growth  adjustment  can  be 
fully  made.  Upon  receipt  of  such  an  ap¬ 
plication,  the  supplier  would  be  required 
to  adjust  the  wholesale  purchaser’s  base 
period  supply  within  ten  days.  Suppliers 
would  make  an  interim  adjustment  to  the 
wholesale  purchaser’s  base  period  volume 
pending  FEO’s  resolution  of  any  disputed 
application.  If  the  adjustment  were  ul¬ 
timately  denied,  FEO  would  require  that 
the  supplier  adjust  the  wholesale  pur¬ 
chaser’s  future  allocation  to  compensate 
for  excess  product  received. 

Wholesale  purchasers  could  also  apply 
to  the  FEO  for  adjustments  to  their  base 
period  volumes  for  changed  circum¬ 
stances  since  January  1,  1973.  These 
changed  circumstances  should  indicate 
need  for  an  adjustment  to  base  period 
volumes  due  to  such  factors  as  plant  ex¬ 
pansions,  changed  traffic  patterns,  in- 
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creased  population,  and  the  like.  A  whole¬ 
sale  purchaser-reseller  which  was  unable 
to  increase  sales  to  match  increased  de¬ 
mand  in  1973  due  solely  to  an  allocation 
fraction  imposed  by  its  supplier  under  a 
voluntary  petroleum  allocation  program 
could  apply  for  an  adjustment  under 
this  provision.  End-users  whose  alloca¬ 
tion  level  is  a  percentage  of  base  period 
volumes  could  apply  for  adjustments 
based  upon  changed  circumstances  since 
January  1,  1974.  The  application  is  made 
to  the  State  office,  which  forwards  the 
application  and  its  recommendation  to 
PEO.  FEO  would  only  make  adjustments 
for  changed  circumstances  in  compelling 
situations  which  are  supported  by  de¬ 
tailed  documentation. 

End-users  and  wholesale  purchaser- 
consumers  entitled  to  an  allocation  level 
of  100  percent  of  current  requirements 
which  is  subject  to  their  supplier’s  allo¬ 
cation  fraction  would  certify  to  these 
suppliers  any  increased  requirements 
since  January  1, 1974.  If  the  supplier  and 
the  purchaser  cannot  agree,  a  request 
for  validation  would  be  forwarded  to 
FEO.  Pending  this  validation,  the  sup¬ 
plier  would  supply  the  requested  in¬ 
creased  requirement.  The  FEO  could 
later  require  the  supplier  to  adjust  the 
purchaser’s  allocation  requirements  to 
compensate  for  excess  product  supplied 
during  the  period  a  validation  is  pending. 
Suppliers  would  in  turn  certify  these 
increased  requirements  and  have  their 
base  period  volumes  adjusted  to  cover  the 
increase  granted  by  suppliers  under  this 
paragraph. 

No  supplier  may  discriminate  between 
or  among  its  wholesale  purchasers  and 
end-users  in  adjusting  base  periods. 

Complaints  by  wholesale  purchasers 
concerning  applications  not  approved  or 
alleged  discrimination  between  or  among 
classes  of  wholesale  purchasers  supplied 
by  the  supplier  would  be  filed  with  the 
FEO. 

Redirection  of  product.  Section  211.14 
would  be  revised  to  define  the  term 
“area”  as  a  state,  a  group  of  states  within 
a  region,  or  a  subdivision  of  a  state  or 
states  within  a  region.  As  revised, 

§  211.14  would  specify  that  the  FEO  may 
order  the  redirection  of  products  from 
one  area  or  region  to  another  or  may 
order  that  different  allocation  fractions 
be  used  in  different  regions  to  meet  im¬ 
balances  in  supplies  of  allocated  prod¬ 
ucts.  In  the  case  of  refiners,  importers 
and  other  suppliers  which  have  signifi¬ 
cantly  reduced  marketing  or  distribution 
in  an  area,  proposed  §211.14  provides 
that  FEO  may  order  the  reassignment 
of  wholesale  purchasers  or  end-users 
from  one  supplier  to  another. 

State  set-aside.  The  provisions  of 
§  211.17  would  be  reorganized  and  would 
specify  determination  of  the  State  set- 
aside  volume,  action  to  be  taken  by  the 
State  in  allocating  from  the  state  set- 
aside,  the  meaning  of  the  authorizing 
document,  suppliers’  responsibilities  and 
the  role  of  prime  suppliers.  Section  211.17 
would  also  be  revised  to  specify  that  an 
authorizing  document  issued  by  a  State 
office  is  effective  when  issued  and  repre¬ 
sents  a  call  on  the  prime  suppliers’  set- 


aside  volumes  for  the  month  of  issuance 
even  when  deliveries  take  place  in  a 
subsequent  month.  An  authorizing  docu¬ 
ment  entitles  a  purchaser  to  receive 
product  from  a  local  distributor  of  the 
prime  supplier.  A  local  distributor  may 
not  delay  deliveries  required  by  the  au¬ 
thorizing  document  while  seeking  confir¬ 
mation  from  the  prime  supplier. 

Supplier  substitution.  Section  211.25 
would  be  revised  to  make  it  clear  that 
when  a  supplier  arranges  to  fulfill  a  sup¬ 
ply  obligation  through  a  substituted  sup¬ 
plier,  the  purchaser  is  entitled  to  the 
same  amount  of  allocated  product  from 
the  substituted  supplier  that  the  pur¬ 
chaser  would  receive  if  it  were  directly 
supplied  by  the  obligated  supplier  using 
the  obligated  supplier’s  allocation  frac¬ 
tion. 

Base  period  volume  for  construction. 
Section  211.27  would  include  negotiated 
construction  contracts  in  addition  to 
competitive  bid  contracts. 

Subparts  F  through  L.  Subparts  F 
through  I  and  Subpart  K  are  revised  to 
conform  to  changes  in  Subparts  A  and  B. 
In  addition!  substantive  changes  are 
made  in  Subpart  H  (Aviation  Fuels)  and 
Subpart  K  (Other  Products) . 

Subparts  F  through  I  and  Subpart  K 
(as  previously  noted)  would  specify 
whether  particular  allocation  levels  are 
subject  to  reduction  by  application  of  an 
allocation  fraction.  In  each  case  the  allo¬ 
cation  level  of  100  percent  of  current  re¬ 
quirements,  not  subject  to  an  allocation 
fraction,  is  assigned  to  agricultural  pro¬ 
duction  and  Department  of  Defense  uses 
except  for  housekeeping  requirements. 
Space  heating  requirements  are  assigned 
the  level  of  100  percent  of  current  re¬ 
quirements  not  subject  to  the  allocation 
fraction  under  Subpart  G  (Middle  Dis¬ 
tillate)  and  Subpart  I  (Residual  Fuel 
Oil).  Aviation  ground  support  vehicles 
and  equipment  are  included  at  the  allo¬ 
cation  level  of  100  percent  of  current  re¬ 
quirements,  subject  to  an  allocation  frac¬ 
tion,  in  Subpart  F  (Motor  Gasoline)  and 
Subpart  G  (Middle  Distillate). 

Subpart  H  (Aviation  Fuels)  would  be 
revised  to  include  telecommunications 
flying  in  the  allocation  level  of  100  per¬ 
cent  of  current  requirements  subject  to 
an  allocation  fraction  and  to  clarify  that 
the  allocation  levels  specified  for  local 
air  service  carriers,  other  air  carriers, 
domestic,  supplemental  and  scheduled 
cargo  air  carriers,  international  air  car¬ 
riers,  intra-state  carriers,  business  flying 
and  air  travel  club  flying  include  fuel 
requirements  for  crew  training  and  pro¬ 
ficiency  flying.  The  allocation  level  of 
95  percent  of  base  period  volume  for 
general  aviation  would  be  deleted.  Whole¬ 
sale  purchaser-resellers  which  sell  to 
wholesale  purchaser-consumers  and  end- 
users  engaged  in  general  aviation  are 
subject  to  the  provisions  of  §§  211.9— 
211.13. 

Subpart  K  (Other  Products)  would  be 
revised  to  include  within  its  scope  sol¬ 
vents,  diluents,  feedstocks  for  synthetic 
natural  gas  plants,  refined  lubricating 
oils  and  allocated  products  used  in  the 
blending  and  compounding  of  lubricating 
oils,  as  well  as  other  refined  petroleum 


products  not  subject  to  Subparts  D 
through  K.  Any  wholesale  purchaser- 
consumer  of  crude  oil  or  allocated  prod¬ 
ucts  for  use  as  a  feedstock  in  synthetic 
natural  gas  production  which  has  no  base 
period  volume  or  requirements  which  ex¬ 
ceed  base  period  volume  would  be  re¬ 
quired  to  apply  to  the  FEO  for  approval 
of  a  base  period  volume  or  an  adjusted 
base  period  volume. 

Subpart  L  (General  Reporting  and 
Recordkeeping  Requirements)  requires 
that  monthly  prime  suppliers’  reports 
under  §  211.222(b)  be  actually,  rather 
than  constructively,  received  by  the  Na¬ 
tional  FEO,  on  the  10th  day  prior  to  the 
beginning  of  the  month  to  which  the  re¬ 
port  applies. 

Section  211.223  would  be  added  to 
Subpart  L  to  set  forth  the  recordkeeping 
requirements  found  in  existing  §  211.11 
(d).  Proposed  §  211.225  sets  forth  the 
reporting  requirements  for  new  end-user 
and  wholesale  purchaser-consumer  im¬ 
porters. 

Subpart  B.  Subpart  B  would  be  revised 
to  delete  and  amend  a  number  of  defini¬ 
tions.  New  definitions  would  also  be 
added.  The  principal  changes  would  in¬ 
clude  deletion  of  the  definitions  of  “re¬ 
seller”,  “retail  supplier”  and  “wholesale 
supplier.”  Definitions  of  “wholesale  pur¬ 
chaser-reseller”,  and  “wholesale  pur¬ 
chaser-consumer”  and  “agricultural  pro¬ 
duction”  would  be  added  as  previously 
noted.  The  definition  of  “bulk  purchaser” 
is  moved  from  Subpart  B  to  Subpart  F 
and  would  specify  that  the  tank  in  which 
its  product  is  stored  must  have  a  capacity 
cf  not  less  than  50  gallons. 

The  definition  of  “motor  gasoline” 
would  be  revised  to  clarify  that  motor 
gasoline  includes  certain  products  when 
used  as  blending  stock  to  form  motor 
gasoline.  The  definitions  of  “energy  pro¬ 
duction,”  "importer”  and  “total  supply” 
would  also  be  modified. 

“Firm”  would  be  defined  to  include 
“any  association,  company,  corporation, 
estate,  individual,  joint-venture,  part¬ 
nership,  or  sole  proprietorship  or  any 
other  entity",  including  eleemosynary 
institutions  and  Federal.  State  and  local 
government.  This  definition  also  specifies 
that  the  FEO  may  treat  as  a  firm  (l)  a 
parent  and  any  consolidated  and  uncon¬ 
solidated  entities  which  it  controls;  (2)  a 
parent  and  its  consolidated  entities;  (3) 
an  unconsolidated  entity;  or  (4)  any  part 
of  a  firm. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  rulemaking  by  submitting 
written  data,  views  or  arguments  with  re¬ 
spect  to  the  proposed  regulations  set 
forth  in  this  notice  to  the  Executive  Sec¬ 
retariat,  Federal  Energy  Office,  Box  AF, 
Washington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  the  documents 
submitted  to  the  Federal  Energy  Office 
Executive  Secretariat  with  the  designa¬ 
tion  “Proposed  Revision  and  Clarification 
of  Part  211.”  Fifteen  copies  should  be 
submitted.  All  comments  received  by 
April  8,  1974,  and  all  other  relevant  in¬ 
formation  will  be  considered  by  the  Fed¬ 
eral  Energy  Office  before  final  action  is 
taken  on  the  proposed  regulations. 
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(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  E.O.  11748;  38  FR  33575; 
Economic  Stabilization  Act  of  1970,  as 
amended,  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11730,  38  FR  19345; 
Cost  of  Living  Council  Order  No.  47,  39  FR 
24.) 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  211,  Chapter  2, 
Title  10  of  the  Code  of  Federal  Regula¬ 
tions  as  set  forth  below. 

Issued  in  Washington,  D.C.,  March, 
27, 1974. 

William  E.  Simon, 
Administrator, 
Federal  Energy  Office. 

1.  Subpart  A  of  Part  211  is  revised  to 
read  as  follows: 

Subpart  A — General  Provisions 

Sec. 

211.1  Scope. 

211.9  Supplier/purchaser  relationships. 

211.10  Supplier’s  method  of  allocation. 

211.11  Basis  for  purchaser’s  entitlement  to 

allocation. 

211.12  Purchaser’s  allocation  entitlement. 

211.13  Adjustments  to  base  period  volume. 

211.14  Redirection  of  products. 

211.15  State  offices  of  petroleum  allocation. 
211.17  State  set-aside. 

211.21  Energy  conservation. 

211.22  Administrative  actions. 

211.23  Normal  business  practices. 

211.25  Supplier  substitution. 

211.26  Department  of  Defense  allocations. 

211.27  Construction  industry. 

211.28  Price. 

Authority:  Emergency  Petroleum  Alloca¬ 
tion  Act  of  1973,  Pub.  L.  93-159;  E.O.  11748,  38 
FR  33575;  Economic  Stabilization  Act  of  1970, 
as  amended,  Pub.  L.  92-210,  85  Stat.  743;  Pub. 
L.  93-28,  87  Stat.  27;  E.O.  11730,  38  FR  19345; 
Cost  of  Living  Council  Order  Number  47,  39 
FR  24. 

Subpart  A — General  Provisions 
§  211.1  Scope. 

(a)  General.  This  part  applies  to  the 
mandatory  allocation  of  crude  oil,  resi¬ 
dual  fuel  oil  and  refined  petroleum  prod¬ 
ucts  produced  in  or  imported  into  the 
United  States. 

(b)  Exclusions.  (1)  Exports  of  crude 
petroleum  and  petroleum  products  sub¬ 
ject  to  Subchapter  B  of  Chapter  III  of 
Title  15  of  the  Code  of  Federal  Regula¬ 
tions  are  excluded  from  this  part. 

(2)  The  first  sale  of  domestic  crude 
petroleum  and  petroleum  condensates, 
including  natural  gas  liquids,  produced 
from  any  stripper  well  lease  as  defined 
in  §  210.32  of  this  chapter  is  excluded 
from  this  part. 

(3)  Petroleum  refinery  products  such 
as  petroleum  wax.  petroleum  coke, 
asphalt,  road  oil,  and  refinery  gases 
which  are  not  crude  oil,  refined  petro¬ 
leum  products,  or  residual  fuel  oils  are 
excluded  from  this  part. 

(4)  Natural  gas  is  also  excluded  from 
this  part. 

(c)  State  set-asides.  State  set-asides 
are  provided  for  middle  distillates,  resi¬ 
dual  fuel  oil,  motor  gasoline  and  propane. 

§211.9  Supplier/ purchaser  relation¬ 
ships. 

(a)  Supplier /wholesale  purchaser  re¬ 
lationship.  (li  Each  supplier  of  an  allo¬ 
cated  product  shall  supply  all  wholesale 


purchaser- resellers  and  all  wholesale 
purchaser-consumers  which  purchased 
or  obtained  that  allocated  product  from 
that  supplier  during  the  base  period  as 
specified  in  Subparts  D  through  K  of  this 
part. 

(2)  Unless  otherwise  provided  in  this 
part  or  directed  by  FEO,  the  supplier/ 
wholesale  purchaser  relationships  defined 
by  specific  dates  or  base  periods  or  other¬ 
wise  imposed  pursuant  to  this  part  shall 
be  maintained  for  the  duration  of  the 
Mandatory  Petroleum  Allocation  Pro¬ 
gram  and  may  not  be  waived  or  otherwise 
terminated  without  the  express  written 
approval  of  FEO. 

(b)  Supplier /end-user  relationship. 
Each  supplier  of  an  allocated  product 
shall,  to  the  maximum  extent  practicable, 
supply  all  end-users  which  purchased 
that  allocated  product  from  that  supplier 
as  of  January  15,  1974,  and  which  are 
entitled  to  an  allocation  level  under  the 
provisions  of  Subpart  D  through  K  of 
this  part. 

(c)  Changes  in  ownership  or  brand. 
The  supplier/purchaser  relationships  re¬ 
quired  by  this  part  shall  not  be  altered 
by  (1)  changes  in  the  ownership  of  the 
real  property  on  which  a  wholesale  pur¬ 
chaser  or  end  user  maintains  its  on¬ 
going  business  or  end  use;  or  (2)  changes 
in  the  brand  or  franchise  under  which  a 
wholesale  purchaser-reseller  maintains 
its  on-going  business. 

(d)  New  relationships.  (1)  Suppliers 
shall  not  supply  new  wholesale  purchas¬ 
ers  except  in  accordance  with  §  211.12(f). 

(2)  Suppliers  shall  not  supply  new 
end-users  except  in  accordance  with 
§  211.12(e). 

(3)  New  •  suppliers  shall  not  supply 
wholesale  purchasers  or  end  users  except 
in  accordance  with  §  211.10(e) . 

(e)  Dual  capacities.  A  supplier  may 
also  act  in  the  capacity  of  a  wholesale 
purchaser  and  an  end-user.  A  wholesale 
purchaser-consumer  may  also  be  a 
wholesale  purchaser-reseller.  A  firm 
which  is  acting  in  one  or  more  different 
capacities  shall  comply  with  the  appro¬ 
priate  regulations  governing  each  capac¬ 
ity  in  which  it  acts. 

§  211.10  Supplier’s  method  of  alloca¬ 
tion. 

(a)  General.  (1)  Suppliers  of  allocated 
products  shall  allocate  all  of  their  al¬ 
locable  supply  in  accordance  with  the 
provisions  of  this  section  unless  other¬ 
wise  specified  in  Suoparts  D  through  K 
of  this  Part.  Each  supplier  shall  deter¬ 
mine  its  allocation  fraction  pursuant  to 
the  provisions  of  paragraph  (b)  of  this 
section.  Suppliers  shall  then  allocate  to 
wholesale  purchasers  and  end-users  in 
accordance  with  the  provisions  of  para¬ 
graph  (c)  of  this  section.  End-users  with¬ 
out  allocation  levels  shall  allocate  their 
allocable  supply  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this  sec¬ 
tion.  The  method  of  allocation  for  new 
suppliers  is  specified  in  paragraph  (e)  of 
this  section.  Suppliers  with  allocation 
fractions  less  than  one  (1.0)  must  act  in 
accordance  with  the  provisions  of  para¬ 
graph  (f)  of  this  section,  while  suppliers 
with  allocation  fractions  in  excess  of  one 


(1.0)  must  act  in  accordance  with  the 
provisions  of  paragraph  (g)  of  this  sec¬ 
tion.  Suppliers  which  sell  products  with 
different  uses  which  are  subject  to  allo¬ 
cation  under  more  than  one  subpart  shall 
determine  the  applicable  subpart  by  ref¬ 
erence  to  paragraph  (h)  of  this  section. 

(2)  For  purposes  of  defining  a  supplier 
in  this  part,  a  firm  shall  mean  the  parent 
and  the  consolidated  and  unconsolidated 
entities  (if  any)  which  it  directly  or  in¬ 
directly  controls. 

(b)  Allocation  fraction.  Each  supplier 
shall  determine  an  allocation  fraction 
prior  to  making  any  allocation.  A  sup¬ 
plier’s  allocation  fraction  for  any  par¬ 
ticular  month  for  an  allocated  product 
shall  be  equal  to  its  allocable  supply  of 
that  product,  which  is  defined  in  sub- 
paragraph  (1)  of  this  paragraph,  for  that 
month,  divided  by  its  supply  obligation 
for  all  levels  of  distribution,  which  is 
defined  in  subparagraph  (2)  of  this  para¬ 
graph.  Suppliers  shall  adjust  their  allo¬ 
cation  fractions  for  each  base  period  to 
reflect  adjustments  in  their  supply  ob¬ 
ligation  and  in  their  allocable  supply. 
Each  supplier  shall  only  have  a  single 
allocation  fraction  for  all  purchasers  ex¬ 
cept  to  the  extent  permitted  in  §  211.14 
or  unless  permitted  or  required  by  order 
of  the  FEO. 

(1)  Allocable  supply.  Each  supplier’s 
allocable  supply  of  an  allocated  product 
for  a  particular  period  shall  be  equal 
to  its  total  supply  for  that  period,  which 
is  the  sum  of  its  estimated  production, 
including  amounts  received  under  proc¬ 
essing  agreements,  imports,  purchases 
and  any  reduction  in  inventory  of  that 
allocated  product  made  pursuant  to 
§  211.22  except  as  otherwise  ordered  by 
FEO;  less  (i)  any  amounts  designated  as 
a  state  set-aside  for  a  prime  supplier 
pursuant  to  §  211.17,  (ii)  any  amounts  of 
allocation  requirements  supplied  directly 
to  end-users  or  wholesale  purchaser-con¬ 
sumers  under  an  allocation  level  not  sub¬ 
ject  to  an  allocation  fraction,  and  (iii) 
any  amounts  supplied  to  wholesale  nur- 
chaser-resellers  which  have  certified 
these  amounts  to  be  for  ultimate  use  un¬ 
der  an  allocation  level  not  subject  to 
an  allocation  fraction.  Any  existing  in¬ 
ventory,  or  production,  importation  or 
purchase  of  an  allocated  product  used  to 
increase  that  inventory  consistent  with 
the  provisions  of  §  211.22  shall  not  be  in¬ 
cluded  in  the  allocable  supply  of  that 
product. 

(2)  Supply  obligation — (i)  General.  A 
supplier's  supply  obligation  of  a  partic¬ 
ular  allocated  product  is  the  sum  of  (A) 
the  amounts  of  its  wholesale  purchaser- 
resellers’  base  period  volumes,  as  ad¬ 
justed  pursuant  to  5  211.13  for  unusual 
growth  and  other  allowable  factors, 
which  were  supplied  by  the  supplier  dur¬ 
ing  the  appropriate  base  period  provided 
that  the  wholesale  purchaser  is  still  in 
business:  (B)  the  amounts  of  adjusted 
base  period  volumes  of  new  wholesale 
purchasers  and  end-users  which  are  as¬ 
signed  to  or  accepted  by  the  supplier  in 
accordance  with  the  provisions  of 
5  211.12;  and  (C)  the  amounts  of  allo¬ 
cation  requirements  of  end-users  and 
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wholesale  purchaser-consumers  supplied 
by  the  supplier;  minus  (D)  any  amounts 
of  allocation  requirements  supplied  di¬ 
rectly  to  end-users  or  wholesale  pur¬ 
chaser-consumers  under  an  allocation 
level  not  subject  to  an  allocation  frac¬ 
tion  and  (E)  any  amounts  supplied  to 
wholesale  purchaser-resellers  which  have 
certified  those  amounts  to  be  for  ulti¬ 
mate  use  under  an  allocation  level  not 
subject  to  an  allocation  fraction.  A 
wholesale  purchaser’s  base  period  vol¬ 
ume,  allocation  requirements  and  allo¬ 
cation  levels  are  defined  below. 

(ii)  Base  period  volume.  A  wholesale 
purchaser’s  base  period  volume  of  a  par¬ 
ticular  alldcated  product  is  the  volume 
of  that  allocated  product  purchased  or 
obtained  during  the  appropriate  base 
period  as  determined  in  accordance  with 
§  211.12(c).  In  the  case  of  a  new  whole¬ 
sale  purchaser,  base  period  volume 
means  the  volume  assigned  pursuant  to 
§  211.12(c) .  Base  period  volume,  however, 
does  not  include  any  amounts  of  an  al¬ 
located  product  obtained  pursuant  to  in 
kind  exchange  agreements  involving  a 
single  product  which  are  normal  busi¬ 
ness  operating  procedures.  Suppliers  do 
not  have  a  base  period  volume  except 
when  acting  in  the  capacity  of  a  whole¬ 
sale  purchaser.  Depending  on  the  ap¬ 
plicable  allocation  level,  end-users  may 
have  a  base  period  volume  or  may  be 
treated  on  the  basis  of  current  require¬ 
ments.  Adjustments  to  base  period  vol¬ 
umes  shall  be  made  in  accordance  with 
the  provisions  of  §  211.13. 

(iii)  Allocation  requirements.  The  al¬ 
location  requirement  of  an  end-user  or 
wholesale  purchaser-consumer  is  the 
product  of  that  purchaser’s  current  re¬ 
quirements,  base  period  volume  or  ad¬ 
justed  base  period  volume,  as  appropri¬ 
ate,  multiplied  by  the  applicable  alloca¬ 
tion  level. 

(iv)  Allocation  levels.  An  allocation 
level  is  the  percentage  of  the  current 
requirements,  base  period  volume,  or  ad¬ 
justed  base  period  volume,  as  appropri¬ 
ate,  of  an  end-user  or  wholesale  pur¬ 
chaser-consumer  that  its  supplier  shall 
supply  if  sufficient  volumes  of  the  al¬ 
located  product  are  available.  Allocation 
levels  are  assigned  on  the  basis  of  the 
use  to  be  made  of  the  product  or  the  type 
of  purchaser  receiving  the  product. 

(c)  Allocation  by  suppliers  to  whole¬ 
sale  purchasers  and  end-users.  There 
shall  be  two  levels  of  priority  in  the  al¬ 
location  by  suppliers  to  wholesale  pur¬ 
chasers  and  end-users : 

(1)  First  priority.  The  first  priority 
shall  be  for  each  supplier  at  everv  dis¬ 
tribution  level  (1)  to  allocate  from  its 
total  supply  to  wholesale  purchaser- 
resellers  any  amounts  which  those  pur¬ 
chasers  have  certified  pursuant  to 
§  211.12(d)  (2)  to  be  for  ultimate  use 
under  an  allocation  level  not  subject  to 
an  allocation  fraction  and  (ii)  to  allo¬ 
cate  from  its  total  supply  to  end-users 
and  wholesale  purchaser-consumers 
supplied  directly  under  an  allocation 
level  not  subject  to  an  allocation  frac¬ 
tion  sufficient  volumes  of  the  allocated 
product  to  supply  one  hundred  percent 
of  those  purchasers’  allocation  require¬ 


ments  which  those  purchasers  have  cer¬ 
tified  pursuant  to  §  211.12(d)  (1).  The 
amounts  allocated  under  this  first  prior¬ 
ity  shall  not  be  subject  to  the  supplier’s 
allocation  fraction. 

(1)  Second  priorit y.  The  second  prior¬ 
ity  for  each  supplier  shall  be  (i)  to  al¬ 
locate  to  each  wholesale  purchaser- 
reseller  a  volume  of  allocated  product 
equal  to  the  product  of  that  supplier’s 
allocation  fraction  multiplied  by  the 
amount  equal  to  that  wholesale  pur¬ 
chaser-reseller’s  base  period  volume  or 
adjusted  base  period  volume  minus  any 
amounts  which  that  purchaser  has  cer¬ 
tified  to  be  for  ultimate  use  under  an 
allocation  level  not  subject  to  an  allo¬ 
cation  fraction  and  (ii)  to  allocate  from 
its  allocable  supply  to  all  end-users  and 
wholesale  purchaser-consumers  supplied 
directly  under  an  allocation  level  sub¬ 
ject  to  an  allocation  fraction  a  volume 
of  allocated  product  equal  to  the  prod¬ 
uct  of  that  supplier’s  allocation  fraction 
multiplied  by  the  allocation  require¬ 
ments  of  those  purchasers. 

(3)  Allocation  level  priority.  Alloca¬ 
tion  levels  listed  in  Subparts  D  through 
K  of  this  part  are  not  arranged  in 
sequence  of  priority  except  the  allocation 
levels  not  subject  to  an  allocation  frac¬ 
tion  which  must  be  supplied  as  the  first 
order  of  priority.  Suppliers  shall  distrib¬ 
ute  their  allocable  supply  to  all  classifi¬ 
cations  of  purchasers  listed  within  each 
particular  percentage  allocation  level 
and  among  percentage  allocation  levels 
other  than  levels  not  subject  to  an  al¬ 
location  fraction  without  regard  to  the 
order  of  listing. 

(d)  Purchasers  without  allocation  lev¬ 
els.  Notwithstanding  the  provisions  of 
paragraphs  (c)  and  (g)  of  this  section, 
suppliers  such  as  retail  gasoline  dealers, 
which  supply  both  end-users  or  wholesale 
purchaser-consumers  which  are  not  en¬ 
titled  to  an  allocation  level  and  end-users 
or  wholesale  purchaser-consumers  which 
are  entitled  to  an  allocation  level  shall 
allocate  their  allocable  supply  in  the  fol¬ 
lowing  manner: 

(1)  The  first  priority  for  each  supplier 
shall  be  to  allocate  to  all  end-users  and 
wholesale  purchasers  which  are  entitled 
to  an  allocation  in  accordance  with  the 
provisions  of  paragraph  (c)  of  this  sec¬ 
tion. 

(2)  The  second  priority  for  each  sup¬ 
plier  shall  be  to  distribute  equitably  the 
remainder  of  the  supplier’s  allocable  sup¬ 
ply  among  all  end-users  or  wholesale  pur¬ 
chaser-consumers  which  are  not  entitled 
to  an  allocation  level.  A  state  or  local 
government  may  require  or  authorize 
priorities  to  or  among  such  end-users  or 
wholesale  purchaser-consumers  purchas¬ 
ing  the  allocated  product  for  the  uses 
listed  in  the  allocation  levels  for  that 
product  in  the  subpart  of  this  part  ap¬ 
plicable  to  the  particular  allocated  prod¬ 
uct.  Except  to  the  extent  that  a  state  or 
local  government  requires  otherwise,  the 
supplier  may  also  give  priority  to  or 
among  such  end-users  or  wholesale  pur¬ 
chaser-consumers  purchasing  the  allo¬ 
cated  product  for  the  uses  listed  in  the 
allocation  levels  for  that  product  in  the 
subpart  of  this  part  applicable  to  the 


particular  allocated  product.  Priority 
treatment,  per  se,  when  granted  in  ac¬ 
cordance  with  the  provisions  of  this  sub- 
paragraph,  shall  not  be  considered  a  form 
of  discrimination  among  purchasers  or 
any  other  prohibited  conduct  under 
§  210.62  of  this  chapter. 

(e)  New  supplier.  (1)  A  supplier  which 
was  not  a  base  period  supplier  but  was  a 
supplier  prior  to  January  15,  1974  shall 
supply,  in  accordance  with  the  provisions 
of  this  section,  (i)  wholesale  purchasers 
which  it  supplied  as  of  January  15,  1974 
and  which  have  no  base  period  supplier; 
(ii)  any  assigned  purchasers;  (ill)  new 
wholesale  purchasers  acquired  after  Jan¬ 
uary  15, 1974  in  accordance  with  the  pro¬ 
visions  of  §  211.12;  and  (iv)  to  the  maxi¬ 
mum  extent  possible,  end-users. 

(2)  A  supplier  which  was  not  a  sup¬ 
plier  prior  to  January  15,  1974  shall  be 
considered  to  have  no  supply  obligation 
and  shall  not  allocate  supplies  to  any 
purchaser  without  FEO  approval. 

cf)  Allocation  fractions  less  than  one. 
When  a  supplier’s  allocation  fraction  is 
less  than  one  (1.0),  a  supplier  shall  re¬ 
duce,  on  a  pro-rata  basis,  the  amounts 
supplied  to  end-users  and  wholesale  pur¬ 
chasers  for  uses  subject  to  the  allocation 
fraction.  End-users  and  wholesale  pur- 
chaser-consumers  supplied  under  an  al¬ 
location  level  not  subject  to  an  allocation 
fraction,  shall,  however,  be  supplied  at  a 
constant  one  hundred  percent  of  alloca¬ 
tion  requirements.  Wholesale  purchaser- 
resellers  which  certify  amounts  of  an  al¬ 
located  product  to  be  for  ultimate  use 
under  an  allocation  level  not  subject  to 
an  allocation  fraction  shall  also  be  sup¬ 
plied  at  one  hundred  percent  of  these 
certified  amounts.  The;  purchasers  shall 
not  receive  a  pro-rata  reduction  unless 
the  supplier’s  total  supply  is  not  suf¬ 
ficient  to  supnly  all  such  end-users  and 
wholesale  purchasers  at  one  hundred 
percent  of  allocation  requirements  or 
certified  amounts,  as  appropriate. 

(g)  Allocation  fractions  greater  than 
one.  (1)  In  allocating  allocable  supplies 
of  any  allocated  product  among  whole¬ 
sale  purchasers,  no  supplier  may  use  an 
allocation  fraction  greater  than  one  (1.0) 
except  as  provided  herein.  If  a  supplier’s 
allocable  supply  is  of  sufficient  magni¬ 
tude  that  the  allocation  fraction  exceeds 
one  (1.0),  the  supplier  shall  make  allo¬ 
cations  based  on  an  allocation  fraction  of 
one  (1.0),  and  shall  separately  renort  by 
certified  mail  to  the  National  FEO  and 
the  appropriate  Regional  FEO  the  volume 
of  surplus  product  available.  The  Na¬ 
tional  FEO  mav  direct  that  the  product 
be  distributed  among  other  suppliers,  sold 
to  designated  wholesale  purchasers  or 
end-users,  or  be  accumulated  in  inven¬ 
tory.  If  the  reporting  supplier  is  not  noti¬ 
fied  to  the  contrary  by  the  National  FEO 
within  fifteen  (15)  davs  after  filing  with 
the  National  FEO,  it  shall  distribute 
these  volumes  by  applying  the  allocation 
fraction  greater  than  one  (1.0)  until  all 
the  current  requirements  of  all  that  sup¬ 
plier’s  purchasers  have  been  supplied.  If 
further  supplies  still  remain  after  all  the 
current  requirements  of  that  supplier’s 
purchasers  have  been  supplied,  the  sup¬ 
plier  shall  again  separately  report  by 
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certified  mall  to  the  National  FEO  and 
the  appropriate  regional  FEO  the  volume 
of  surplus  product  available.  No  further 
distribution  shall  be  made  except  at  the 
direction  of  FEO. 

(2)  No  supplier  shall  supply  and  no 
end-user  or  wholesale  purchaser-con¬ 
sumer  shall  accept  quantities  of  an  allo¬ 
cated  product  which  exceed  one  hundred 
(100)  percent  of  that  end-user  or  whole¬ 
sale  purchaser-consumer’s  current  re¬ 
quirements,  unless  directed  by  FEO. 

(h)  Products  with  different  uses. 
When  an  allocated  product  may  be  sub¬ 
ject  to  allocation  under  more  than  one 
subpart  of  this  part,  a  wholesale  pur¬ 
chaser  must  certify  to  its  supplier  the  use 
of  the  product  during  the  base  period 
for  that  use  of  the  product.  The  supplier 
shall  then  supply  that  wholesale  pur¬ 
chaser  in  accordance  with  the  provisions 
of  the  subpart  which  applies  to  the  certi¬ 
fied  use  of  that  product  unless  the  sup¬ 
plier  and  wholesale  purchaser  mutually 
agree  that  the  product  shall  be  supplied 
for  a  use  other  than  the  use  during  the 
base  period.  Suppliers  shall  supply  end- 
users  in  accordance  with  the  provisions 
of  the  subpart  that  applies  to  the  end- 
users’  present  use  of  the  product. 

§  211.11  Basis  for  purchaser’s  entitle¬ 
ment  to  allocation. 

(a)  Basis  of  entitlement.  A  wholesale 
purchaser  or  an  end-user  entitled  to  an 
allocation  level  shall  receive  an  alloca¬ 
tion  based  on  its  conduct  of  an  on-going 
business  or  maintenance  of  an  estab¬ 
lished  end  use. 

(b)  End-users  and  wholesale  pur¬ 
chasers  as  a  firm.  (1)  For  purposes  of  de¬ 
fining  an  end-user  or  wholesale  pur- 
chaser-consumer  in  this  Part,  a  firm 
shall  mean  those  parts  of  the  parent  and 
the  consolidated  and  unconsolidated  en¬ 
tities  (if  any)  which  it  directly  or  indi¬ 
rectly  controls  which  act  as  ultimate  con¬ 
sumers  including  all  sites,  storage  tanks 
and  other  facilities  or  entities  of  the  end- 
user  or  wholesale  purchaser- consumer 
that  utilize  or  store  an  allocated  product. 

(2)  Except  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph,  for  purposes 
of  defining  a  wholesale  purchaser- 
reseller  in  this  part,  a  firm  shall  mean  all 
parts  of  the  parent  and  the  consolidated 
and  unconsolidated  entities  (if  any) 
which  it  directly  or  indirectly  controls. 

(3)  (i)  Each  firm  or  part  of  a  firm 
which  operates  an  ongoing  business  at  a 
retail  sales  outlet  shall  be  considered  a 
separate  firm  with  respect  to  each  such 
outlet  for  purposes  of  this  subpart  and, 
therefore,  shall  be  a  separate  wholesale 
purchaser-reseller.  The  entity  which 
merely  holds  a  real  property  interest  in  a 
retail  sales  outlet  on  which  another  en¬ 
tity  operates  the  on-going  business  shall 
not  be  considered  the  wholesale  pur¬ 
chaser-reseller  with  respect  to  that  out¬ 
let. 

(ii)  A  supplier’s  obligation  to  provide 
an  allocated  product  shall  be  determined 
separately  for  each  wholesale  purchaser- 
reseller,  without  distinguishing  between 
wholesale  purchaser-resellers  operated 
by  the  supplier  and  wholesale  purchaser- 
resellers  not  operated  by  the  supplier.  A 


supplier  may  not  reassign  all  or  part  of 
an  allocation  entitlement  from  one 
wholesale  purchaser-reseller  to  another, 
including  reassignment  among  its  own 
.retail  sales  outlets,  without  the  express 
written  permission  of  FEO. 

(c)  Loss  of  allocation  entitlement  for 
going  out  of  business.  Wholesale  pur¬ 
chasers  and  end-users  which  have  gone 
out  of  business  shall  not  be  eligible  for 
allocations  based  on  volumes  received  or 
purchases  made  prior  to  going  out  of 
business.  A  wholesale  purchaser-reseller 
which  operates  a  retail  sales  outlet  shall 
be  deemed  to  have  gone  out  of  business 
if  it  vacates  the  site  on  which  it  conducts 
such  business  and  does  not,  within  a 
reasonable  period  of  time,  reestablish  an¬ 
other  retail  sales  outlet  at  another  lo¬ 
cation  serving  substantially  the  same 
customers  or  market  that  was  served  by 
the  former  site. 

(d)  Suppliers  of  retail  sales  outlets. 

(1)  The  supplier  of  a  retail  sales  outlet 
shall  be  that  part  of  a  firm  which  actu¬ 
ally  furnishes  or  physically  delivers  the 
allocated  product  to  the  retail  sales  out¬ 
let.  The  operator  of  one  or  more  retail 
sales  outlets  shall  not  be  considered  the 
supplier  of  its  own  retail  sales  outlets 
unless  it  operates  a  terminal  facility 
from  which  it  furnishes  product  to  each 
outlet  or  unless  it  otherwise  physically 
delivers  the  allocated  product  to  each 
outlet. 

(2)  Whenever  an  operator  of  a  retail 
sales  outlet  goes  out  of  business  with 
respect  to  that  retail  sales  outlet  under 
paragraph  (c)  of  this  section,  the  sup* 
plier  of  that  outlet  (as  wholesale 
purchaser-reseller)  shall  not  be  entitled 
to  an  allocation  from  its  supplier  for  the 
part  of  the  adjusted  base  period  volume 
attributable  to  that  retail  sales  outlet. 
The  supplier  of  such  retail  sales  outlet 
shall,  in  calculating  its  allocation  frac¬ 
tion,  remove  the  amount  of  such  adjusted 
base  period  volume  from  its  supply  obli¬ 
gation,  unless  the  right  to  such  alloca¬ 
tion  has  transferred  to  a  successor 
wholesale  purchaser- reseller  under  para¬ 
graph  (e)  (3)  of  this  section. 

(3)  Any  supplier  which  supplies  its  own 
operated  retail  sales  outlets  shall  report 
to  the  National  and  appropriate  regional 
FEO  whenever,  in  any  given  month,  the 
number  of  retail  sales  outlets  it  supplies 
currently  (including  independents)  in. 
any  state  is  10  percent  below  the  number 
of  retail  outlets  it  supplied  during  the 
corresponding  month  of  the  base  period 
in  that  state. 

(e)  Transfer  of  entitlement — (1)  Gen¬ 
eral.  The  right  to  receive  an  allocation 
shall  not  be  assignable  separately  but 
shall  be  considered  an  integral  part  of 
the  on-going  business  or  established  end 
use. 

(2)  End-users  and  wholesale  pur¬ 
chasers -consumers.  The  right  to  an  al¬ 
location  for  an  end  use  shall  be  deemed 
to  have  been  transferred  only  when  the 
entire  business  or  activity  of  the  firm  is 
transferred  to  a  successor  firm. 

(3)  Wholesale  purchaser-resellers. 
Whenever  a  wholesale  purchaser-reseller 
is  deemed  to  have  gone  out  of  business  in 
accordance  with  paragraph  (c)  of  this 


section,  the  right  to  an  allocation  with 
respect  to  the  retail  sales  outlet  shall  be 
deemed  to  have  been  transferred  to  its 
successor  on  the  site,  provided  such  suc¬ 
cessor  establishes  the  same  on-going 
business  on  the  site  within  a  reasonable 
period  of  time  after  its  predecessor  va¬ 
cates  the  premises.  Whenever  a  whole¬ 
sale  purchaser-reseller  vacates  a  site  on 
which  it  operated  an  on-going  business, 
and  within  a  reasonable  period  of  time, 
re-establishes  another  retail  sales  outlet 
at  another  location  serving  substantially 
the  same  customers  or  market  that  was 
served  by  the  former  site,  the  right  to  the 
allocation  with  respect  to  the  first  site 
shall  continue  with  that  wholesale 
purchaser-reseller  with  respect  to  the 
second  site. 

§  211.12  Purchaser’s  allocation  entitle¬ 
ment. 

(a)  Scope.  This  section  describes  a 
purchaser’s  allocation  entitlements. 
Paragraph  (b)  of  this  section  specifies 
the  volumes  of  an  allocated  product 
which  wholesale  purchasers  and  end- 
users  are  entitled  to  receive  from  sup¬ 
pliers.  The  method  by  which  purchasers 
determine  base  period  volumes  is  pro¬ 
vided  in  paragraph  (c)  of  this  section 
and  the  method  by  which  purchasers  de¬ 
termine  the  amounts  not  subject  to  an 
allocation  fraction  is  provided  in  para¬ 
graph  (d)  of  this  section.  Paragraphs 
(e),  (f)  and  (g)  of  this  section  set  forth 
procedures  by  which  new  wholesale  pur¬ 
chasers,  new  end-users  and  new  im¬ 
porter-consumers,  respectively,  deter¬ 
mine  their  entitlements  and  suppliers. 
Paragraph  (h)  of  this  section  provides 
special  relief  for  purchasers  which  are 
denied  access  to  a  fuel  source  by  Federal 
or  State  order. 

(b)  Entitlements — (1)  Wholesale  pur¬ 
chaser-reseller.  A  wholesale  purchaser- 
reseller  shall  be  entitled  to  receive  a 
volume  of  an  allocated  product  equal  to 
the  sum  of  the  volumes  allocable  to  it 
from  each  of  its  suppliers.  The  volume 
supplied  to  a  wholesale  purchaser- 
reseller  by  each  of  its  suppliers  shall 
equal  the  sum  of  (i)  any  amounts  which 
that  purchaser  has  certified  to  a  supplier 
to  be  for  ultimate  use  and  an  allocation 
level  not  subject  to  an  allocation  fraction 
plus  (ii)  the  product  of  that  supplier’s 
allocation  fraction  multiplied  by  an 
amount  equal  to  that  part  of  that  whole¬ 
sale  purchaser’s  base  period  volume  (or 
adjusted  base  period  volume)  purchased 
or  obtained  from  that  supplier  minus  any 
amounts  which  that  purchaser  has  certi¬ 
fied  to  be  for  ultimate  use  under  an  al¬ 
location  level  not  subject  to  an  alloca¬ 
tion  fraction. 

(2)  Wholesale  purchaser-consumers 
and  end-users.  A  wholesale  purchaser- 
consumer  or  end-user  shall  be  entitled  to 
receive  a  volume  of  an  allocated  product 
equal  to  the  sum  of  the  volumes  allocable 
to  it  from  each  of  its  suppliers.  The  vol¬ 
ume  supplied  to  a  wholesale  purchaser- 
consumer  or  end-user  by  each  of  its  sup¬ 
pliers  shall  equal  the  sum  of  (i)  that 
part  of  the  wholesale-purchaser’s  or  end- 
user’s  allocation  requirements  supplied 
directly  by  that  supplier  under  an  allo- 
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cation  level  not  subject  to  an  allocation 
fraction  plus  (ii)  that  part  of  the  whole¬ 
sale  purchaser’s  or  end-user’s  allocation 
requirements  supplied  by  that  supplier 
under  an  allocation  level  subject  to  an 
allocation  fraction. 

(c)  Base  period  volume  determination. 

(1)  By  February  1,  1974,  each  supplier 
which  sells  an  allocated  product  to  a 
wholesale  purchaser  or  end-user  entitled 
to  an  allocation  level  which  is  a  percent¬ 
age  of  a  base  period  use  shall  report  to 
each  of  those  purchasers  with  respect  to 
each  allocated  product,  the  volume  of 
product  which  it  sold  to  or  transferred 
to  that  purchaser  in  each  month  of  the 
base  period  year. 

(2)  If,  after  receipt  of  a  supplier’s  re¬ 
port,  a  purchaser  questions  the  accuracy 
of  a  supplier’s  report,  it  shall  notify  that 
supplier  and  attempt  to  resolve  the  dis¬ 
agreement  as  to  base  period  purchases 
of  the  purchaser. 

(3)  If  the  supplier  and  purchaser  are 
unable  to  resolve  their  differences,  the 
supplier  shall  commence  allocations 
based  on  the  supplier’s  records,  in  ac¬ 
cordance  with  the  allocation  provisions 
in  this  part,  and  the  purchaser  should 
make  application  to  the  appropriate  FEO 
regional  office  for  a  corrected  base  period 
volume  in  accordance  with  FEO  forms 
and  instructions.  Copies  of  the  pur¬ 
chaser’s  records  for  base  period  pur¬ 
chases  should  be  included  with  the 
application. 

(4)  If  the  FEO  determines  that  the 
purchaser’s  application  for  a  corrected 
base  period  volume  is  valid,  it  may  order 
the  supplier  to  adjust  the  purchaser’s 
base  period  volume  and  to  supply  the 
purchaser  with  additional  volumes  of  the 
allocated  product  equal  to  the  adjusted 
amount  the  purchaser  should  have  re¬ 
ceived  if  allocation  had  initially  been 
based  on  the  corrected  base  period 
volume. 

(5)  To  the  extent  that  retail  sales 
outlets  have  not  been  considered  separate 
firms  and  therefore  separate  wholesale 
purchaser-resellers  as  provided  in  §  211.- 
1Kb)  (3)  in  the  base  period  volume  deter¬ 
mination  required  under  subparagraph 

(1)  of  this  paragraph,  suppliers  shall 
correct  by  May  1,  1974  any  report  made 
under  this  paragraph  which  did  not  treat 
such  retail  sales  outlets  separately.  The 
corrected  reports  shall  be  delivered  to 
such  separate  wholesale  purchaser-re- 
seller  by  May  1,  1974,  and  shall  provide 
the  information  for  each  separate  whole¬ 
sale  purchaser-reseller  required  under 
this  paragraph. 

(d)  Determination  of  amounts  not  sub¬ 
ject  to  an  allocation  fraction.  Cl)  Any 
end-user  or  wholesale  purchaser-con¬ 
sumer  entitled  to  an  allocation  level  of 
100  percent  of  current  requirements 
which  is  not  subject  to  an  allocation  frac¬ 
tion  shall  certify  those  allocation  require¬ 
ments  on  an  annual  basis  to  its  supplier 
( consistent  with  any  energy  conservation 
program  such  as  the  temperature  reduc¬ 
tion  restrictions  found  in  that  end-user’s 
allocation  level) .  Any  increase  above  the 
initial  level  of  allocation  reauirements 
certified  shall  also  be  certified  to  the  sup¬ 
plier.  In  the  event  that  the  end-user  or 


wholesale  purchaser-consumer  and  sup¬ 
plier  cannot  agree  on  the  volume  which 
the  purchaser  is  entitled  to  receive,  an 
application  for  validation  may  be  re¬ 
ferred  by  the  end-user  or  wholesale  pur¬ 
chaser-consumer  to  the  office  specified  in 
5  205.13  of  this  chapter.  During  the  pe¬ 
riod  that  a  request  for  validation  is  pend¬ 
ing,  the  supplier  shall  supply  such  re¬ 
quirements  of  the  purchaser  to  the  extent 
permitted  by  5  211.10(g)(2).  The  FEO 
may  subsequently  require  the  supplier  to 
adjust  such  end-user’s  or  wholesale  pur¬ 
chaser-consumer’s  allocation  require¬ 
ments  and  to  compensate  for  any  excess 
product  supplied  during  the  period  the 
validation  is  pending. 

(2)  All  suppliers  (as  wholesale  pur¬ 
chaser-resellers)  which  receive  a  cer¬ 
tification  of  allocation  requirements  not 
subject  to  an  allocation  fraction  pursu¬ 
ant  to  subparagraph  (1)  of  this  para¬ 
graph  or  which  receive  a  certification 
from  any  other  supplier  of  allocation  re¬ 
quirements  which  have  been  certified  to 
that  other  supplier,  shall  in  turn  certify 
to  their  suppliers  these  allocation  re¬ 
quirements  not  subject  to  an  allocation 
fraction. 

(3)  Prior  to  receipt  of  a  certification  of 
allocation  requirements  from  an  end- 
user  or  wholesale  purchaser-consumer 
entitled  to  an  allocation  level  of  100  per¬ 
cent  of  current  requirements  not  subject 
to  an  allocation  fraction,  purchasers  for 
uses  other  than  agricultural  production 
shall  continue  to  be  supplied  as  pur¬ 
chasers  entitled  to  an  allocation  level  of 
100  percent  of  current  requirements  sub¬ 
ject  to  an  allocation  fraction.  Prior  to 
receipt  of  a  certification  of  allocation  re¬ 
quirements,  a  purchaser  for  use  in  agri¬ 
cultural  production  shall  be  supplied  at 
100  percent  of  its  current  requirements 
not  reduced  by  its  supplier’s  allocation 
fraction.  A  supplier  of  such  a  purchaser 
for  use  in  agricultural  production  may 
not,  however,  recertify  these  allocation 
requirements  pursuant  to  subparagraph 
(2)  of  this  paragraph  prior  to  receipt  of 
a  certification  of  allocation  requirements. 

(4)  End-users  and  wholesale  pur¬ 
chaser-consumers  which  claim  entitle¬ 
ment  to  allocation  requirements  under 
this  paragraph  must  be  prepared  to 
establish  their  historic  requirements  and 
justify  their  allocation  requirements.  All 
such  end-users  and  wholesale  purchaser- 
consumers  must  also  be  in  full  compli¬ 
ance  with  §  211.10(g)  (2). 

(e)  New  wholesale  purchasers.  Whole¬ 
sale  purchasers  which  do  not  have  base 
period  suppliers  and  wholesale  pur¬ 
chasers  whose  base  period  suppliers  are 
unable  to  supply  them  with  sufficient 
amounts  of  an  allocated  product  shall  be 
supplied  as  provided  in  this  paragraph. 

(1)  Mutual  arrangements  for  whole¬ 
sale  purchaser-consumers.  Wholesale 
purchaser-consumers  without  a  base  pe¬ 
riod  supplier  or  a  new  supplier  as  pro¬ 
vided  in  §  211.10(e)  (1)  are  encouraged  to 
make  mutually  acceptable  arrangements 
with  suppliers.  Suppliers  are  encouraged 
to  continue  anv  existing  supplier /pur¬ 
chaser  relationships  with  such  wholesale 
purchaser-consumers  and  to  accept 


wholesale  purchaser-consumers  as  new 
purchasers. 

(1)  Wholesale  purchaser-consumers 
without  a  base  period  supplier  or  a  new 
supplier  as  provided  in  5  211.10(e)(1) 
and  existing  or  prospective  suppliers  may 
agree  upon  a  proposed  base  period  vol¬ 
ume  for  the  wholesale  purchaser-con¬ 
sumer. 

(ii)  The  supplier  shall  within  10  days 
of  making  the  mutual  arrangement 
notify  FEO  by  certified  mail  in  accord¬ 
ance  with  FEO  forms  and  instructions  of 
the  proposed  base  period  volume  and  the 
basis  upon  which  the  proposed  base  pe¬ 
riod  volume  was  determined.  The  pro¬ 
posed  base  period  volume  is  subject  to 
adjustment  by  FEO.  FEO  may  also  as¬ 
sign  the  wholesale  purchaser-consumer 
to  another  supplier. 

(iii)  After  FEO  has  been  notified  by 
the  supplier  and  during  the  period  that 
FEO  has  the  proposed  supplier/pur¬ 
chaser  releationship  (including  the  pro¬ 
posed  base  period  volume)  under  consid¬ 
eration,  the  supplier  may  provide  the 
wholesale  purchaser-consumer  with  in¬ 
terim  supplies  in  accordance  with  the 
proposed  base  period  volume. 

(2)  New  wholesale  purchaser-resellers. 

(1)  Suppliers  which  have  accepted  new 
wholesale  purchaser-resellers  prior  to 
May  1,  1974  shall  notify  the  FEO  of  the 
names  of  all  such  new  purchasers,  tho 
proposed  base  period  volume  for  each 
purchaser  and  the  basis  upon  which  the 
proposed  base  period  volume  was  deter¬ 
mined.  The  proposed  base  period  volume 
is  subject  to  adjustment  by  FEO.  FEO 
may  also  assign  the  wholesale  purchaser- 
reseller  to  another  supplier. 

(ii)  Wholesale  purchaser-resellers 
without  a  base  period  supplier  or  a  new 
supplier  as  provided  in  5  211.10(e)(1) 
must  apply  to  FEO  for  assignment  to  a 
supplier  and  for  assignment  of  a  base 
period  volume. 

(iii)  Firms  which  intend  to  operate 
new  retail  sales  outlets  should  advise 
FEO  as  soon  as  practicable  (preferably 
before  construction  begins)  of  their  in¬ 
tention  and  the  anticipated  base  period 
volume  requirements  for  such  new  retail 
sales  outlets. 

(iv)  After  FEO  has  been  notified  by 
the  supplier  pursuant,  to  subparagraph 

(2)  (ii)  and  (iii)  of  this  paragraph,  the 
supplier  may  not  provide  the  wholesale 
purchaser-reseller  with  interim  supplies. 

(3)  Assignments.  Any  wholesale  pur¬ 
chaser  which  does  not  have  a  base  period 
supplier  or  a  new  supplier  as  provided 
in  5  211.10(e)  (1)  (including  all  whole¬ 
sale  purchaser-consumers  which  cannof 
locate  a  supplier  under  subparagrapn 
(1))  or  whose  base  period  supplier(s) 
or  new  supplier  as  provided  in  5  211.10 
(e)(1)  is  unable  to  supply  it  with  suffi¬ 
cient  amounts  of  an  allocated  product 
may  petition  FEO  as  provided  in  §  205.13 
of  this  chapter  to  be  assigned  a  supplier 
and  a  base  period  volume  on  an  interim 
or  permanent  basis. 

(i)  To  the  extent  practicable,  the  FEO 
shall  continue  anv  existing  supplier/pur¬ 
chaser  relationships  in  making  such 
assignments. 
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(ii)  The  wholesale  purchaser  shall  cer¬ 
tify  to  the  PEO  documented  evidence 
justifying  its  proposed  base  period  vol¬ 
ume  as  normal  and  reasonable  for  the 
intended  use. 

(iii)  PEO  may  assign  the  wholesale 
purchaser  to  one  or  more  suppliers  and 
will  assign  a  base  period  volume  to  the 
wholesale  purchaser  when  the  assign¬ 
ment  to  a  supplier(s)  is  made. 

(4)  Any  assigned  base  period  volume 
under  the  provisions  of  this  paragraph 
will  be  deemed  to  have  been  adjusted  for 
growth  under  §  211.13  through  the  date 
of  the  assignment  and  may  be  adjusted 
thereafter  under  the  provisions  of 
§  211.13.  Base  period  volumes  will  not  be 
assigned  on  any  basis  which  gives  a 
wholesale  purchaser  an  unfair  advantage 
over  wholesale  purchasers  which  have 
base  period  suppliers  or  new  suppliers 
as  provided  in  §  211.10(e) . 

(5)  Any  purchaser  which  is  assigned 
to  or  accepted  by  a  supplier  under  the 
provisions  of  this  paragraph  shall  be  ac¬ 
cepted  by  the  supplier  for  the  duration 
of  the  program  or  until  otherwise  di¬ 
rected  by  the  FEO. 

(f)  New  end-users.  (1)  Suppliers  to 
the  maximum  extent  possible  shall  accept 
new  end-users  where  such  purchaser,  un¬ 
der  normal  business  practices,  could  logi¬ 
cally  have  been  served  by  the  supplier 
in  accordance  with  its  base  period  busi¬ 
ness  practices.  Suppliers  shall  allocate  to 
new  end-users  in  a  manner  consistent 
with  the  allocation  methods  set  forth  in 
this  chapter. 

(2)  If  the  supplier  and  new  end-user 
cannot  agree  on  an  allocation  require¬ 
ment  for  the  end-user  or  if  the  end-user 
cannot  locate  a  supplier,  the  end-user 
may  apply  to  the  appropriate  State  of¬ 
fice  in  accordance  with  the  procedure 
specified  in  Subpart  I  of  Part  205  of  this 
chapter.  In  this  event,  the  new  end-user 
shall  certify  to  the  State  office  docu¬ 
mented  evidence  justifying  the  proposed 
allocation  requirement  as  normal  and 
reasonable  for  the  intended  use. 

(g)  New  end-user  and  wholesale  pur¬ 
chaser-consumer  importers.  End-users 
and  wholesale  purchaser-consumers 
which  have  not  previously  imported  an 
allocated  product  may  import  that  prod¬ 
uct  for  their  own  use  subject  to  §  211.10 
(g)(2).  Such  imports  will  not  otherwise 
affect  their  allocation  entitlement  except 
to  the  extent  that  PEO  determines  that 
such  imports,  without  a  reduction  in  do¬ 
mestic  allocation  entitlements,  are  incon¬ 
sistent  with  the  objectives  of  the  Act. 
Should  the  circumstances  warrant,  FEO 
may  require  that  such  imports  be  allo¬ 
cated  to  other  end-users  or  suppliers.  New 
end-user  and  wholesale  purchaser-con¬ 
sumer  importers  are  required  to  report  to 
both  national  and  regional  FEO’s  as  pro¬ 
vided  in  §  211.225. 

(h)  Curtailment  of  certain  energy 
sources  by  Federal  or  State  rule  or  order. 
Any  end-user  or  wholesale  purchaser- 
consumer  which  has  been  denied  access 
to  a  source  of  energy  other  than  an  al¬ 
located  product  as  a  consequence  of  cur¬ 
tailment  by,  or  pursuant  to,  a  plan  filed 
in  compliance  with  a  rule  or  order  of  a 
Federal  or  State  agency,  or  where  the 


end-user’s  or  wholesale  purchaser-con¬ 
sumer’s  supply  of  such  fuel  is  unobtain¬ 
able  by  reason  of  an  abandonment  of 
service  permitted  or  ordered  by  a  Federal 
or  State  agency  may  apply  to  a  supplier, 
or  the  FEO,  under  the  provisions  of  this 
section  as  a  new  purchaser  for  an  allo¬ 
cated  product.  If  such  applications  are 
approved,  a  base  period  volume  shall  be 
assigned  on  an  equivalent  BTU  basis  for 
the  energy  source  denied  and  the  amount 
of  assigned  allocated  product  shall  be  cor¬ 
rected  for  differences  in  use  efficiency. 

§  211.13  Adjustments  to  base  period 
volume. 

(a)  Scope.  (1)  The  adjustment  pro¬ 
cedures  under  this  section  are  applicable 
to  the  allocation  of  propane,  butane, 
motor  gasoline,  middle  distillates,  avia¬ 
tion  fuels  and  residual  fuel  oil  (except 
allocations  to  utilities)  and  other  prod¬ 
ucts  subject  to  Subpart  K  of  this  part. 
This  section  describes  the  means  by 
which  wholesale  purchasers  and  end- 
users  may  receive  adjustments  to  their 
base  period  volumes. 

(2)  Paragraph  (b>  of  this  section  pro¬ 
vides  for  supplier  initiated  and  whole¬ 
sale  purchaser  initiated  adjustments  of 
a  wholesale-purchaser’s  base  period 
volumes  for  each  month  of  the  appro¬ 
priate  base  period  year  for  unusual 
growth  based  upon  actual  sales  volumes 
in  1972  and  1973.  Paragraph  (c)  of  this 
section  provides  for  an  adjustment  of 
wholesale  purchasers’  and  certain  end- 
users’  base  period  volumes  to  account 
for  changed  circumstances.  Paragraph 
(d)  of  this  section  provides  an  adjust¬ 
ment  to  base  period  volumes  when  in¬ 
creased  requirements  are .  certified  by 
end-users  and  wholesale  purchaser-con¬ 
sumers  entitled  to  receive  an  allocation 
level  of  100  percent  of  current  require¬ 
ments  subject  to  an  allocation  fraction. 

(3)  Paragraph  (e)  of  this  section  re¬ 
quires  non-discrimination  between 
wholesale  purchasers  in  granting  adjust¬ 
ments.  Paragraph  (f )  of  this  section  re¬ 
quires  purchasers  to  certify  applications 
for  adjustments  while  paragraph  (g)  of 
this  section  provides  a  complaint  pro¬ 
cedure  for  purchasers  where  application 
for  adjustment  is  not  approved  by  a  sup¬ 
plier. 

(b)  Adjustments  for  unusual  growth — 
(1)  Supplier  initiated  wholesale  pur¬ 
chaser  unusual  growth  adjustment. 
Wholesale  purchasers  which  purchased 
an  allocated  product  (other  than  resid¬ 
ual  fuel  oil  which  is  assigned  1973  base 
periods)  shall  receive  a  supplier  ini¬ 
tiated  adjustment  to  their  base  period 
volumes  by  their  suppliers  to  compen¬ 
sate  for  unusual  growth  between  the  1972 
base  periods  and  the  corresponding 
months  in  1973. 

(i)  For  purposes  of  this  paragraph, 
that  part  of  any  growth  which  exceeds 
10  percent  for  the  periods  compared  for 
motor  gasoline  or  5  percent  for  the  pe¬ 
riods  compared  for  any  other  allocated 
product  is  defined  as  “unusual  growth.” 
Wholesale  purchasers  will  be  granted  an 
adjustment  only  for  the  part  of  growth 
which  was  in  excess  of  10  percent  for 
motor  gasoline  and  5  percent  for  other 
allocated  products. 


(ii)  A  supplier  shall  adjust  the  base  pe¬ 
riod  volume  for  unusual  growth  in  each 
month  of  the  base  period  year  for  each 
wholesale  purchaser  which  purchased  the 
allocated  product  from  the  supplier  in 

1972.  There  is  no  requirement  that  a 
wholesale  purchaser  apply  to  the  supplier 
for  this  adjustment.  A  supplier  shall 
make  the  adjustment  without  a  request 
by  the  wholesale  purchaser  to  the  ex¬ 
tent  that  the  supplier’s  records  indicate 
that  any  wholesale  purchaser  is  eligible 
for  the  adjustment. 

(iii)  The  adjustment  made  pursuant 
to  this  paragraph  shall  be  based  upon  a 
comparison  of  the  volume  of  the  allocated 
product  purchased  from  the  supplier  in 
1972  and  the  volume  purchased  in  1973. 
If  the  supplier  did  not  supply  the  whole¬ 
sale  purchaser  for  all  of  1972  the  adjust¬ 
ment  shall  be  made  by  a  comparison  of 
the  volume  for  the  period  in  1972  that 
the  supplier  did  supply  the  wholesale 
purchaser  and  the  volume  purchased  by 
the  wholesale  purchaser  during  the  cor¬ 
responding  period  of  1973.  A  wholesale 
purchaser’s  1973  volume  in  excess  of  its 
1972  volume  shall  be  expressed  as  a  per¬ 
centage  of  the  1972  volume  to  determine 
growth  rate.  Unusual  growth  shall  then 
be  determined  by  subtracting  from  the 
growth  rate  the  appropriate  percentage 
figure  set  forth  in  subdivision  (i)  of  this 
subparagraph.  The  resulting  percentage 
shall  be  multiplied  by  the  wholesale  pur¬ 
chaser’s  base  period  volume  for  each  base 
period  in  which  the  supplier  is  obligated 
to  supply  the  wholesale  purchaser  to  pro¬ 
vide  the  amount  by  which  each  base  pe¬ 
riod  volume  shall  be  increased  for  un¬ 
usual  growth. 

Example.  Firm  A,  a  wholesale  purchaser 
purchased  100,000  gallons  of  motor  gasoline 
from  Firm  B  In  1972  and  150,000  gallons  In 

1973.  Firm  A’s  1973  growth  rate  Is  50  percent 
( 1973  volume  minus  1972  volume  divided  by 
1972  volume) .  Firm  A’s  unusual  growth  Is 
40%  (that  growth  In  excess  of  first  10  per¬ 
cent).  Firm  B  therefore  will  Increase  by  40 
percent  each  of  Firm  A’s  base  period  volumes 
(the  volumes  sold  In  each  month  of  1972)  to 
be  supplied  by  Firm  B. 

(iv)  Unusual  growth  adjustments  un¬ 
der  this  paragraph  shall  be  certified  by 
the  supplier  in  accordance  with  FEO 
forms  and  instructions  and  filed  with 
FEO. 

(v)  The  adjustments  under  this  para¬ 
graph  shall  be  made  by,  and  the  certified 
form  required  by  subdivision  (iv)  of  this 
subparagraph  shall  be  filed  with  FEO  on 
or  before  May  1,  1974.  There  is  no  re¬ 
quirement  that  FEO  validate  any  adjust¬ 
ment  made  under  this  paragraph.  Sup¬ 
pliers  shall  allocate  products  on  the  basis 
of  adjustments  to  base  period  volumes 
which  reflect  unusual  growth  no  later 
than  May  1,  1974.  A  supplier  may  com¬ 
mence  deliveries  of  an  allocated  product 
reflecting  adjustments  to  base  period  vol¬ 
umes  for  unusual  growth  prior  to  May 
1, 1974,  provided  that  adjustments  for  all 
of  its  eligible  wholesale  purchasers  of  that 
allocated  product  have  been  made  and 
such  deliveries  are  commenced  at  the 
same  time  for  all  such  wholesale  pur¬ 
chasers. 

(vi)  Suppliers  shall  notify  all  whole¬ 
sale  purchasers  for  each  base  period  of 
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the  base  period  year  of  any  adjustment 
for  unusual  growth  made  under  this  sub- 
paragraph.  The  notice  shall  be  given  on 
or  before  May  1,  1974. 

(vii)  Each  supplier  shall  notify  all  of 
its  wholesale  purchasers  which  do  not  re¬ 
ceive  an  adjustment  under  this  subpara¬ 
graph.  The  notice  shall  be  given  on  or 
before  the  date  the  required  certified 
form  is  filed  with  FEO.  The  notice  shall 
advise  each  such  wholesale  purchaser 
that  it  may  apply  to  the  supplier  for  an 
adjustment  to  base  period  volume(s)  for 
unusual  growth  under  subparagraph  (3) 
of  this  paragraph. 

(viii)  Although  wholesale  purchasers 
of  propane  have  a  base  period  that  in¬ 
cludes  part  of  1973,  for  the  purpose  of  this 
paragraph,  suppliers  shall  determine 
such  wholesale  purchasers’  unusual 
growth  by  comparing  the  volume  of  pro¬ 
pane  purchased  from  the  supplier  in  1972 
and  the  volume  purchased  in  1973.  If  the 
supplier  did  not  supply  the  wholesale 
purchaser  for  all  of  1972,  the  adjustment 
shall  be  made  by  a  comparison  of  the 
volume  for  the  period  in  1972  that  the 
supplier  did  supply  the  wholesale  pur¬ 
chaser  and  the  volume  purchased  by  the 
wholesale  purchaser  during  the  corre¬ 
sponding  period  of  1973. 

(ix)  No  wholesale  purchaser  which  has 
received  an  adjustment  for  unusual 
growth  in  1973  shall  receive  an  additional 
adjustment  under  this  paragraph  except 
to  the  extent  that  such  initial  adjustment 
did  not  fully  compensate  the  wholesale 
purchaser  for  unusual  growth  as  allowed 
by  this  subparagraph.  A  supplier  shall 
not  decrease  the  base  period  volume  (or 
adjusted  base  period  volume)  of  a  whole¬ 
sale  purchaser  under  this  subparagraph 
if  that  purchaser’s  1973  volume  is  less 
than  that  purchaser’s  1972  volume. 

(x)  No  wholesale  purchaser  shall  ac¬ 
cept  an  adjusted  base  period  volume  ini¬ 
tiated  by  a  supplier  under  this  paragraph 
which,  when  combined  with  the  adjusted 
base  period  volumes  supplied  to  the 
wholesale  purchaser  by  its  other  base 
period  suppliers,  would  exceed  the  whole¬ 
sale  purchaser’s  actual  unusual  growth 
for  a  base  period. 

(2)  Additional  unusual  growth  adjust¬ 
ment  for  wholesale  purchaser-resellers. 
This  subparagraph  provides  an  addi¬ 
tional  adjustment  for  wholesale  pur¬ 
chaser-resellers  following  an  adjustment 
of  their  base  period  volume  under  sub- 
paragraph  (1)  of  this  paragraph.  If  the 
base  period  volume  of  a  wholesale  pur¬ 
chaser-reseller  as  adjusted  for  unusual 
growth  pursuant  to  subparagraph  ( 1 )  of 
this  paragraph  minus  the  1973  allocation 
requirements  of  its  purchasers  for  use 
under  an  allocation  level  which  is  not 
now  subject  to  an  allocation  fraction  is 
less  than  the  wholesale  purchaser-resell¬ 
ers  adjusted  base  period  volume  minus 
such  allocation  requirements  as  calcu¬ 
lated  under  this  paragraph,  the  whole¬ 
sale  purchaser-reseller  may  apply  to  its 
supplier  for  an  adjustment  to  be  calcu¬ 
lated  as  follows: 

(i)  The  wholesale  purchaser- reseller 
will  determine  its  1972  volume  less  those 
volumes  delivered  to  purchasers  for  use 
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under  an  allocation  level  which  is  not 
now  subject  to  an  allocation  fraction.  A 
wholesale  purchaser-reseller  may  calcu¬ 
late  such  volume  by  subtracting  from  its 
1972  volume  either: 

(A)  those  actual  volumes  delivered  in 

1972  to  purchasers  for  use  under  an  al¬ 
location  level  which  is  not  now  subject  to 
an  allocation  fraction  and  certificated  as 
accurate  by  the  wholesale  purchaser- 
reseller,  or 

( B )  that  volume  which  as  a  percentage 
of  its  1972  volume  corresponds  to  the  per¬ 
centage  of  the  total  volume  delivered  in 

1973  to  purchasers  for  use  under  an  al¬ 
location  level  which  is  not  now  subject  to 
an  allocation  fraction. 

(ii)  The  wholesale  purchaser- reseller 
will  determine  its  1973  volume  less  those 
volumes  delivered  in  1973  to  purchasers 
for  use  under  an  allocation  level  which  is 
not  now  subject  to  an  allocation  frac¬ 
tion. 

(iii)  The  wholesale  purchaser-reseller 
may  then  calculate  its  unusual  growth 
adjustment  using  its  1972  and  1973  vol¬ 
umes  less  the  volume  in  both  years  deliv¬ 
ered  to  purchasers  for  use  under  an  allo¬ 
cation  level  which  is  not  now  subject  to 
an  allocation  fraction  as  otherwise  pro¬ 
vided  in  subparagraph  (1)  of  this  para¬ 
graph. 

(iv)  If  the  aggregate  adjusted  base  pe¬ 
riod  volumes  calculated  under  this  sub- 
paragraph  are  greater  than  the  aggre¬ 
gate  adjusted  base  period  volumes  cal¬ 
culated  under  subparagraph  (1)  of  this 
paragraph  minus  the  1973  allocation  re¬ 
quirements  of  the  wholesale  purchaser- 
reseller’s  purchasers  which  are  not  sub¬ 
ject  to  an  allocation  fraction,  then  the 
wholesale  purchaser- reseller’s  aggregate 
adjusted  base  period  volumes  may  be 
further  adjusted  to  reflect  the  difference 
between  those  two  amounts. 

Example.  Firm  A,  a  wholesale  purchaser, 
purchased  100,000  gallons  of  motor  gasoline 
from  Firm  B  In  1972  and  150,000  gallons  in 
1973.  Firm  B  under  subparagraph  (b)(1) 
notified  Firm  A  that  the  base  period  volumes 
supplied  by  Firm  B  to  Firm  A  would  be  in¬ 
creased  by  40  percent.  See  example  follow¬ 
ing  b(  1)  (iii) .  Since  the  aggregate  of  Firm  A’s 
base  period  volumes  is  100,000  gallons,  the 
aggregate  of  Firm  A’s  base  period  volumes  as 
adjusted  under  subparagraph  (b)(1)  will  be 
140,000  gallons  (100,000  plus  40  percent  of 
100,000) . 

The  1973  requirements  of  Firm  A’s  pur¬ 
chasers  for  use  under  an  allocation  level  not 
now  subject  to  an  allocation  fraction  was 
90,000  gallons.  Firm  A  does  not  know  the  ac¬ 
tual  sales  to  such  purchasers  for  such  uses  in 
1972.  To  determine  whether  Firm  A  is  en¬ 
titled  to  an  adjustment  under  §  211.13(b)  (2) , 
Firm  A  makes  the  following  calculations: 

(1)  Under  $  211.13(b)  (2)  (i)  (B)  Firm  A  as¬ 
sumes  that  60  percent  of  its  1972  sales  were  to 
purchasers  for  use  under  an  allocation  level 
not  now  subject  to  an  allocation  fraction  be¬ 
cause  60  percent  of  its  1973  sales  were  in  this 
category  (90,000  divided  by  150,000) .  Firm  A 
then  determines  that  it  sold  40,000  gallons 
to  purchasers  for  use  under  an  allocation 
level  now  subject  to  the  allocation  fraction 
in  1972  by  multiplying  60  percent  times 
100,000  and  subtracting  that  product  (60,000) 
from  100,000. 

(2)  Firm  A’s  1973  volume  less  those  vol¬ 
umes  delivered  to  purchasers  for  use  under 
an  allocation  level  not  now  subject  to  an 


allocation  fraction  is  60,000  (150,000  —  90,000) . 
90,000). 

(3)  Firm  A  next  calculates  its  unusual 
growth  adjustment  using  its  1972  and  1973 
volumes  less  the  volume  in  both  years  deliv¬ 
ered  to  purchasers  for  use  under  an  alloca¬ 
tion  level  not  now  subject  to  an  allocation 
fraction.  Firm  A’s  1973  growth  rate  using 
this  method  of  calculation  is  50  percent 
(60,000-40,000  divided  by  40,000).  Firm  A’s 
usual  growth  rate  is  40  percent  (that  growth 
in  excess  of  10  percent) .  If  Firm  A  Increases 
its  1972  volume  less  the  volume  delivered  to 
purchasers  for  use  under  an  allocation  level 
but  not  now  subject  to- an  allocation  trac¬ 
tion,  by  40  percent,  the  volume  will  be  56,000 
(40,000  plus  40  percent  of  40,000) . 

(4)  Firm  A  then  calculates  its  aggregate 
base  period  volumes  adjusted  for  unusual 
growth  pursuant  to  §  211.13(b)  (1)  which 
is  140,000  gallons.  That  volume  minus  the 
1973  volume  sold  to  purchasers  for  use  under 
an  allocation  level  not  subject  to  an  allo¬ 
cation  fraction  equals  50,000  gallons  (140,- 
000  —90,000). 

(5)  Since  the  aggregate  adjusted  base  pe¬ 
riod  volumes  calculated  under  paragraph 
(3)  are  greater  than  the  aggregate  adjusted 
base  price  volumes  as  calculated  under  para¬ 
graph  (4),  Firm  A  may  apply  to  Firm  B  for 
an  additional  adjustment  to  its  aggregate 
base  period  volumes  of  6,000  gallons  (56,000 
minus  50,000).  Firm  A’s  newly  aggregated 
adjusted  base  period  volumes  will  then  equal 
146,000  gallons  (140,000-1-6,000).  If  Firm  B 
supplied  Firm  A  in  each  month  of  1972, 
Firm  B  will  increase  each  base  period  as 
adjusted  under  b(l)  by  500  gallons  (6,000 
divided  by  12) . 

(3)  Wholesale  purchaser  initiated  un¬ 
usual  growth  application,  (i)  Any  whole¬ 
sale  purchaser  which  does  not  receive  an 
adjustment  under  subparagraph  (1)  of 
this  paragraph  or  which  disputes  the  ad¬ 
justment  made  thereunder  by  one  of  its 
suppliers  may  apply  to  that  supplier  for 
an  adjustment  of  its  base  period  volume 
to  compensate  for  unusual  growth  in  1973 
in  accordance  with  FEO  forms  and 
instructions. 

(ii)  Any  adjustment  made  under  this 
subparagraph  shall  be  based  solely  on  ac¬ 
tual  volumes  supplied  or  purchased  In 
1972  and  1973  as  indicated  by  the  records 
of  the  supplier  and  the  wholesale  pur¬ 
chaser.  Unusual  growth  has  the  same 
meaning  under  this  subparagraph  as 
under  subparagraph  (1)  of  this  para¬ 
graph.  Adjustments  to  base  period  vol¬ 
umes  for  unusual  growth  under  this  sub- 
paragraph  shall  be  calculated  in  the 
same  manner  as  such  adjustments  under 
subparagraph  (1)  of  this  paragraph. 

(iii)  Base  period  suppliers  of  whole¬ 
sale  purchasers  shall  include  in  an  ad¬ 
justment  for  unusual  growth  their  pro¬ 
portionate  share  of  that  part  of  a  whole¬ 
sale  purchaser’s  1973  volume  which  was 
not  supplied  to  that  wholesale  purchaser 
by  a  base  period  supplier  of  the  whole¬ 
sale  purchaser.  Wholesale  purchasers 
shall  certify  to  their  base  period  suppliers 
the  1973  volumes  purchased  by  the  whole¬ 
sale  purchaser  from  suppliers  which  were 
not  base  period  suppliers  of  the  whole¬ 
sale  purchaser.  A  base  period  supplier’s 
share  of  such  1973  volumes  shall  be  equal 
to  that  supplier’s  proportionate  share  of 
the  1972  volumes  supplied  to  the  whole¬ 
sale  purchaser  by  all  suppliers  which  sup- 
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plied  that  purchaser  during  the  base 
period. 

(iv)  Upon  receipt  of  an  application  for 
unusual  growth  under  this  subparagraph, 
the  supplier  shall  adjust  the  wholesale 
purchaser’s  base  period  volume  within 
ten  (10)  days.  If  the  supplier  disagrees 
with  the  application,  it  may  request  val¬ 
idation  from  the  appropriate  regional 
FEO:  Provided,  however,  That  the  sup¬ 
plier  shall  immediately  make  an  interim 
adjustment  to  the  applicant’s  base  period 
volume  for  any  base  period  which  com¬ 
mences  later  than  twenty  (20)  days  after 
receipt  of  the  application  in  the  pro¬ 
posed  adjusted  amount  during  the  pen¬ 
dency  of  any  FEO  validation  proceeding. 
If  the  FEO  validation  proceeding  results 
in  an  adjusted  amount  less  than  that 
supplied  during  the  pendency  of  such 
proceeding,  FEO  may  require  the  sup¬ 
plier  to  adjust  the  wholesale  purchaser’s 
future  allocations  to  compensate  for  any 
excess  product  supplied  dining  the  in¬ 
terim  period. 

(v)  No  wholesale  purchaser  which  has 
received  an  adjustment  for  unusual 
growth  in  1973  shall  receive  an  additional 
adjustment  under  this  subparagraph  ex¬ 
cept  to  the  extent  that  such  initial  ad¬ 
justment  did  not  fully  compensate  the 
wholesale  purchaser  for  unusual  growth 
as  allowed  by  this  subparagraph. 

(c)  Adjustments  for  changed  circum¬ 
stances — (1)  Wholesale  purchasers. 
Wholesale  purchasers  may  apply  to  the 
FEO  pursuant  to  §  205.22  of  this  chap¬ 
ter  for  adjustments  to  their  base  period 
volumes  (or  adjusted  base  period  vol¬ 
ume)  for  changed  circumstances  since 
January  1, 1973,  which  have  not  been  re¬ 
flected  in  an  adjustment  under  para¬ 
graph  (b)  of  this  section.  In  processing 
such  applications,  the  FEO  may  consider 
situations  that  indicate  a  need  for  in¬ 
creased  amounts  over  base  period  vol¬ 
umes  including  but  not  limited  to  plant 
expansions,  changed  traffic  patterns, 
closed  retail  sales  outlets  which  have  in¬ 
creased  demand  upon  remaining  retail 
sales  outlets,  changes  in  the  local  econ¬ 
omy,  unusual  seasonal  fluctuations,  new 
population,  industrial  growth,  acceptance 
of  new  end-users  or  unusual  growth 
problems  such  as  could  occur  at  truck 
stops  on  new  highways.  A  wholesale  pur¬ 
chaser-reseller  which  operated  in  a  mar¬ 
keting  area  that  experienced  unusual 
growth  or  other  changed  circumstances 
during  1973  but  which  was  unable  to  in¬ 
crease  its  sales  to  meet  the  increased  de¬ 
mand  because  its  supplier  imposed  an  al¬ 
location  fraction  under  the  voluntary 
petroleum  allocation  program  may  apply 
for  an  adjustment  under  this  paragraph. 

(2)  End-users.  End-users  whose  allo¬ 
cation  level  is  a  percentage  of  base  period 
volumes  may  apply  to  the  appropriate 
State  office  to  receive  an  adjustment  to 
their  base  period  volume  for  changed 
circumstances  after  January  1,  1974.  The 
state  office  shall  process  the  petition  for 
adjustment  and  make  recommendations 
to  the  FEO  in  accordance  with  the  pro¬ 
cedure  specified  in  Subpart  I  of  Part  205 
of  this  chapter. 

(3)  FEO  action.  FEO  shall  only  make 
adjustments  for  changed  circumstances 


when  there  are  compelling  situations  re¬ 
quiring  relief.  Such  adjustments  shall  be 
based  upon  applications  which  are  fully 
supported  by  detailed  facts,  figures  and 
other  relevant  documentation. 

(d)  Adjustments  for  increased  current 
requirements.  (1)  Any  end-user  or  whole¬ 
sale  purchaser-consumer  entitled  to  an 
allocation  level  of  100  percent  of  current 
requirements  which  is  subject  to  an  allo¬ 
cation  fraction  shall  certify  to  its  sup¬ 
plier  any  increased  requirements  (con¬ 
sistent  with  any  energy  conservation  pro¬ 
gram  such  as  the  temperature  reduction 
restrictions  found  in  that  end-user’s  allo¬ 
cation  level)  above  the  level  of  require¬ 
ments  on  January  1,  1974.  In  the  event 
that  the  end-user  or  wholesale  pur¬ 
chaser-consumer  and  supplier  cannot 
agree  on  a  volume  to  be  supplied,  an  ap¬ 
plication  for  validation  may  be  referred 
by  the  end-user  or  wholesale  purchaser- 
consumer  to  the  office  specified  in  §  205.13 
of  this  chapter.  During  the  period  that  a 
request  for  validation  is  pending,  the  sup" 
plier  shall  supply  such  increased  require¬ 
ment.  The  FEO  may  subsequently  require 
the  supplier  to  adjust  such  end-user’s  or 
wholesale  purchaser-consumer’s  alloca¬ 
tion  requirements  to  compensate  for  any 
excess  product  supplied  during  the  val¬ 
idation  period. 

(2)  All  suppliers  (as  wholesale  pur- 
chaser-resellers)  which  receive  a  certifi¬ 
cation  of  increased  requirements  pursu¬ 
ant  to  stibparagraph  (1)  of  this  para¬ 
graph  or  which  receive  a  certification 
from  any  other  supplier  of  increased  re¬ 
quirements  which  have  been  certified  to 
that  other  supplier,  shall  in  turn  certify 
to  their  suppliers  these  increased  require¬ 
ments  and  be  assigned  a  proportionate 
adjustment  to  that  part  of  their  base 
period  volume  received  from  each  sup¬ 
plier  to  cover  the  certified  increases  in 
volume  granted  under  this  paragraph. 

(3)  End-users  and  wholesale  pur¬ 
chaser-consumers  which  claim  increases 
under  this  paragraph  must  be  prepared 
to  establish  their  historic  requirements 
and  justify  their  increased  requirements. 

(e)  Non-discrimination  among  whole¬ 
sale  purchasers.  In  granting  adjustments 
to  base  period  volumes  under  this  sec¬ 
tion,  the  supplier  shall  not  discriminate 
among  branded  independent  marketers, 
non-branded  independent  marketers  and 
wholesale  purchaser- resellers  operated  by 
by  the  supplier. 

(f)  Certifications  and  downward  ad¬ 
justments  of  base  period  volume.  The 
chief  executive  officer  (or  his  authorized 
agent)  of  a  purchaser  applying  to  a  sup¬ 
plier  for  an  adjustment  under  this  sec¬ 
tion  shall  certify  such  application  for  ac¬ 
curacy.  Such  applications  shall  contain 
a  statement  that  increased  allocations 
shall  be  used  only  for  the  purpose  stated 
in  the  application,  shall  not  be  diverted 
for  other  uses;  and  that  if  the  needs  de¬ 
cline,  the  purchaser  shall  file  an  amended 
application  for  a  downward  adjustment 
to  his  base  period  volume. 

(g)  Complaints.  Any  wholesale  pur¬ 
chaser  may  file  a  written  complaint  with 
the  FEO  if  it  appears  that  a  valid  appli¬ 
cation  for  an  adjustment  in  base  period 
volume  has  not  been  approved  by  a  sup¬ 


plier  within  ten  (10)  days  after  the  ap¬ 
plication  has  been  received  by  the  sup¬ 
plier,  or  if  it  appears  that  there  is  dis¬ 
crimination  among  branded  independent 
marketers,  non-branded  independent 
marketers,  or  wholesale  purchaser- 
resellers  operated  by  the  supplier. 

§  211.14  Redirection  of  products. 

(a)  To  meet  imbalances  that  may  oc¬ 
cur  in  the  supplies  of  any  allocated  prod¬ 
uct,  the  regional  or  National  FEO  may 
order  the  transfer  of  specified  amounts 
of  any  such  product  from  one  area  to 
another  or  may  order  that  different  al¬ 
location  fractions  be  used  in  different 
areas.  An  area,  as  used  in  this  section, 
means  a  state,  a  group  of  states  within 
a  region,  or  any  subdivision  of  a  state  or 
states  within  a  region.  The  National 
FEO  may  also  order  the  transfer  of 
specified  amounts  of  any  allocated  prod¬ 
uct  from  one  region  to  another  region  or 
may  order  that  different  allocation  frac¬ 
tions  be  used  in  different  regions  to  meet 
such  imbalances.  Further,  the  FEO  may 
transfer  supplies  of  allocated  products 
among  suppliers  in  order  to  remedy  sup¬ 
ply  imbalances. 

(b)  Refiners  and  importers  are  au¬ 
thorized  to  reduce  the  monthly  allocable 
supply  to  purchasers  of  those  allocated 
products  covered  under  Subparts  D,  E, 
F,  G,  H  (except  Civil  Air  Carriers)  and 
I  (except  utilities)  for  any  region  or 
area  by  up  to  five  (5)  percent  and  to  in¬ 
crease  the  total  quantity  of  any  of  these 
allocated  products  available  in  another 
region  or  area  experiencing  shortages 
significantly  greater  than  are  being  ex¬ 
perienced  elsewhere  in  the  nation  to 
meet  regional  imbalances  due  to  weather 
variation,  seasonal  demand,  or  other  cir¬ 
cumstances  beyond  their  control.  Such 
action  may  be  accomplished  without 
prior  approval  from  the  Administrator, 
FEO,  but  must  be  reported  to  the  Na¬ 
tional  FEO  and  the  appropriate  Re¬ 
gional  FEO  within  immediately  after  the 
adjustment  occurs.  Redistribution  in¬ 
volving  reduction  of  product  volumes 
greater  than  five  (5)  percent  from  any 
State  shall  require  approval  from  the 
Administrator,  FEO,  prior  to  any  action 
by  any  refiner  or  importer.  The  adjust¬ 
ment  provided  for  in  this  section  shall 
not  be  cumulative.  Allocation  fractions 
for  a  region  or  area  which  are  reduced 
by  such  a  reduction  of  an  allocated 
product  shall  be  returned  to  prereduc- 
tion  levels  as  soon  as  practicable. 

(c)  Shifts  made  pursuant  to  paragraph 
(b>  of  this  section  shall  be  employed 
solely  to  effect  a  better  regional  distribu¬ 
tion  of  allocated  products  and  shall  not 
discriminate  against  branded  or  non- 
branded  independent  marketers,  inde¬ 
pendent  refiners,  or  small  refiners. 

(d)  Any  refiner,  importer  or  other  sup¬ 
plier  which  has  significantly  reduced 
marketing  or  distribution  activities  in 
any  region  and  which  is  obligated  to  sup¬ 
ply  its  base  period  purchasers  in  that  re¬ 
gion  under  the  terms  of  this  program  may 
apply  to  the  National  FEO  to  seek  a 
change  in  the  method  of  supplying  such 
purchasers.  The  FEO  may  order  the  reas¬ 
signment  of  wholesale  purchasers  or  end- 
users  from  one  supplier  to  another. 
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§  211.15  State  offices  of  petroleum  allo¬ 
cation. 

(a)  Any  state  may  apply  to  the  Na¬ 
tional  Office  of  the  FEO,  to  create  a  State 
Office  of  Petroleum  Allocation  within  the 
State. 

(b)  Upon  certification  by  the  FEO, 
such  State  Office  of  Petroleum  Allocation 
will  be  delegated  authority  to  adminis¬ 
ter  the  State  set-aside  program,  to  pro¬ 
vide  assistance  in  obtaining  adjustments 
specified  in  §  211.13  and  such  other  au¬ 
thorities  specified  in  this  part,  or  in  or¬ 
ders  issued  by  the  FEO. 

§211.17  State  set-aside. 

(a)  Scope  and  purpose.  A  state  set- 
aside  system  shall  be  established  for  pro¬ 
pane,  middle  distillates,  motor  gasoline, 
and  residual  fuel  oil  (except  as  used  by 
utilities  or  as  bunker  fuel  for  maritime 
shipping) .  Authority  may  be  delegated  to 
a  State  office  to  administer  the  state  set- 
aside  for  that  State.  The  State  set-aside 
shall  be  utilized  by  a  State  office  to  meet 
hardship  and  emergency  requirements  of 
all  wholesale  purchasers  and  end-users 
within  that  state  from  the  state  set-aside 
volumes,  including  wholesale  purchasers 
and  end-users  which  are  part  of  any  gov¬ 
ernmental  organization. 

(b)  State  set-aside  volume.  (1)  A 
prime  supplier  shall  inform  each  appro¬ 
priate  State  office  and  each  appropriate 
regional  FEO  office  monthly,  in  accord¬ 
ance  with  §  211.222(b)  by  each  product 
subject  to  State  set-aside,  of  the  esti¬ 
mated  volume  of  each  product  to  be  sold 
into  that  State  for  consumption  within 
that  State. 

(2)  The  FEO  shall  determine  the  State 
set-aside  percentage  level  for  each  prod¬ 
uct.  The  initial  percentage  levels  for  the 
State  set-aside  system  are  specified  in 
appropriate  subparts  of  this  part.  The 
FEO  will  publish  any  changes  in  these 
percentages. 

(3)  The  set-aside  volume  available  to 
a  State  office  for  a  particular  month  shall 
be  the  sum  of  the  amounts  calculated  by 
multiplying  the  state  set-aside  percent¬ 
age  level  by  each  prime  supplier’s  esti¬ 
mated  portion  of  its  total  supply  for  that 
month  which  will  be  sold  into  that  state’s 
distribution  system  for  consumption 
within  the  state. 

(4)  The  State  set-aside  for  a  particu¬ 
lar  month  cannot  be  accumulated  or  de¬ 
ferred;  it  shall  be  made  available  from 
stocks  of  prime  suppliers  either  directly 
or  through  their  wholesale  purchasers. 

(c)  State  action.  (1)  All  hardship  and 
emergency  petitions  for  assignment  from 
the  state  set-aside  and  appeals  shall  be 
filed  with  and  resolved  by  the  appropri¬ 
ate  State  office  in  accordance  with  Sub¬ 
part  I  of  Part  205.  Petitioners  shall  iden¬ 
tify  their  existing  supplier,  or  if  they 
do  not  have  a  supplier,  at  least  two  sup¬ 
pliers  which  the  petitioner  has  contacted 
and  which  could  provide  the  allocated 
product.  The  final  decision  afforded  by 
the  State  office  on  an  appeal  from  a 
hardship  or  emergency  petition  shall  be 
subject  to  judicial  review  in  the  manner 
prescribed  by  Section  211  of  the  Eco¬ 
nomic  Stabilization  Act  of  1970. 


(2)  If  a  State  office  approves  a  hard¬ 
ship  or  emergency  petition,  it  shall  as¬ 
sign  a  prime  supplier  and  amount  from 
the  State  set-aside  to  the  petitioner.  To 
determine  an  appropriate  prime  sup¬ 
plier,  the  State  office  may  coordinate 
with  the  regional  distribution  offices  of 
the  prime  suppliers. 

(d)  Authorizing  document.  The  State 
office  shall  issue  to  the  purchaser  granted 
an  assignment  a  document  authorizing 
the  assignment.  A  copy  of  the  authoriz¬ 
ing  document  (or  a  summary)  shall  also 
be  provided  by  the  State  office  to  the  re¬ 
gional  or  local  distribution  offices  of  the 
prime  supplier  assigned  to  the  purchaser. 
An  authorizing  document  issued  by  the 
State  office  pursuant  to  this  section  is 
effective  upon  issuance  and  represents  a 
call  on  the  prime  supplier’s  set-aside 
volumes  for  the  month  of  issuance,  ir¬ 
respective  of  the  fact  that  delivery  of 
the  product  subject  to  the  authorizing 
document  cannot  be  made  until  a  sub¬ 
sequent  month. 

(e)  Supplier’s  responsibilities.  Sup¬ 
pliers  shall  provide  the  assigned  amount 
of  an  allocated  product  to  a  purchaser 
when  presented  with  an  authorizing 
document.  The  authorizing  document 
shall  entitle  the  purchaser  to  receive 
product  from  any  convenient  local  dis¬ 
tributor  of  the  prime  supplier  from  which 
the  set-aside  assignment  has  been  made. 
Wholesale  purchaser- resellers  of  prime 
suppliers  shall,  as  non-prime  suppliers, 
honor  such  authorizing  documents  upon 
presentation,  and  shall  not  delay  deliver¬ 
ies  required  by  the  authorizing  document 
while  confirming  such  deliveries  with  the 
prime  supplier.  Any  non-prime  supplier 
which  provides  an  allocated  product  pur¬ 
suant  to  an  authorizing  document  shall 
in  turn  receive  from  its  supplier  an  equiv¬ 
alent  volume  of  the  allocated  product 
which  shall  not  be  considered  part  of  its 
allocation  entitlement  otherwise  author¬ 
ized  by  this  part. 

(f)  Prime  suppliers.  All  prime  sup¬ 
pliers  shall  supply  products  from  their 
State  set-aside  volume  each  month,  as 
directed  by  the  State  office,  not  to  exceed 
the  total  State  set-aside  volume  for  each 
product  for  that  month.  That  portion  of 
a  prime  supplier’s  State  set-aside  volume 
for  a  particular  month  which  is  not  allo¬ 
cated  by  the  State  office  during  that 
month  or  which  is  not  subject  to  an 
authorizing  document  issued  no  later 
than  the  last  day  of  that  month  shall  be¬ 
come  a  part  of  the  prime  supplier’s  total 
supply  for  the  subsequent  month  and 
shall  be  distributed  according  to  the  allo¬ 
cation  procedures  set  forth  in  this 
chapter. 

§211.21  Energy  conservation. 

To  promote  the  goal  of  increased 
energy  conservation,  every  wholesale 
purchaser  or  end-user  receiving  an  allo¬ 
cation  pursuant  to  the  operation  of  this 
part  shall  certify  that  it  has  an  energy 
conservation  program  in  effect.  Every 
end-user  or  wholesale  purchaser-con¬ 
sumer  whose  allocation  level  is  one  hun¬ 
dred  (100)  percent  of  current  require¬ 
ments  for  any  allocated  product  shall 


make  a  similar  certification  to  its  sup¬ 
plier. 

§211.22  Administrative  actions. 

(a)  Inventories  of  crude  oil  and  allo¬ 
cated  products.  No  refiner,  importer, 
wholesale  purchaser  or  end-user  shall  ac¬ 
cumulate  inventories  of  any  crude  oil  or 
allocated  product  which  exceed  custom¬ 
ary  inventories  maintained  by  the  re¬ 
finer,  importer,  wholesale  purchaser  or 
end-user  in  the  conduct  of  its  normal 
business  practices  unless  otherwise  di¬ 
rected  by  the  FEO.  Normal  inventory 
practices  shall  be  observed  in  determin¬ 
ing  allocable  supplies  of  crude  oil  or  al¬ 
located  products  each  month.  The  FEO 
may  review  inventory  practices  and  di¬ 
rect  an  increase  or  decrease  in  inventor¬ 
ies  if: 

(1)  The  Inventory  practices  employed 
are  inconsistent  with  the  provisions  of 
this  part; 

(2)  The  inventory  practices  circum¬ 
vent  or  otherwise  violate  other  provisions 
of  this  part;  or 

(3)  The  FEO  determines  that  an  ad¬ 
justment  is  necessary  in  order  to  allocate 
crude  oil  or  allocated  product  supplies 
consistent  with  the  objectives  of  the 
Mandatory  Petroleum  Allocation  Pro¬ 
gram. 

(b)  Adjustment  to  calculations.  Upon 
a  finding  that  incorrect  or  otherwise  in¬ 
accurate  data  have  been  used  in  calculat¬ 
ing  the  allocation  of  any  crude  oil  or  al¬ 
located  product  subject  to  this  part,  the 
FEO  may  take  appropriate  action  to  ad¬ 
just  any  such  figures  or  data  and  any 
allocations  based  thereon  to  account  for 
the  error. 

§  211.23  Normal  butine**  practices. 

Nothing  in  this  part  is  intended  to  ex¬ 
clude  or  supersede  exchange  or  borrow/ 
payback  operations  which  are  normal 
operating  procedures  provided  these  pro¬ 
cedures  are  not  used  to  circumvent  the 
intent  of  this  part. 

§  21 1 .25  Supplier  substitution. 

(a)  Any  supplier  may  arrange  to  sup¬ 
ply  any  purchaser  which  is  entitled  to 
receive  an  allocation  from  it  through 
another  supplier  or  suppliers  in  accord¬ 
ance  with  normal  business  practice.  The 
purchaser  shall,  however,  be  entitled  to 
receive  the  same  amount  of  an  allocated 
product  from  the  substituted  supplier 
that  it  would  receive  if  it  were  directly 
supplied  by  the  original  supplier  using 
that  supDlier’s  allocation  fraction. 

(b)  In  order  to  alleviate  imbalances, 
suppliers  may  make  normal  business  ex¬ 
changes  among  themselves. 

(c)  To  accommodate  seasonal  and 
other  fluctuations  in  both  supply  and  de¬ 
mand  such  as  requirements  for  agricul¬ 
tural  production,  suppliers  and  whole¬ 
sale  purchasers  may  agree  between  and 
among  themselves  either  to  borrow  on 
future  allocations  or  to  defer  current  al¬ 
locations  or  both  on  a  volume  for  volume 
basis  within  the  total  allocations  for  one 
calendar  year  as  long  as  such  arrange¬ 
ments  do  not*result  in  an  involuntary 
reduction  in  allocations  to  other  whole¬ 
sale  purchasers. 
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§  211.26  Department  of  Defense  alloca¬ 
tions. 

Allocations  of  crude  oil  or  any  allo¬ 
cated  product  to  the  Department  of  De¬ 
fense  except  for  housekeeping  require¬ 
ments  shall  be  supplied  at  an  allocation 
level  of  one  hundred  (100)  percent  of 
current  requirements  without  being  sub¬ 
ject  to  an  allocation  fraction.  All  such 
requirements  shall  be  reported  to  the 
President  on  a  quarterly  basis  and  shall 
take  effect  only  following  his  approval. 

§211.27  Construction  industry. 

Any  firm  planning  to  award  a  con¬ 
struction  contract  to  contractors  (which 
may  be  wholesale  purchasers)  may  apply 
as  a  new  purchaser  to  a  supplier  or  FEO 
as  appropriate  to  be  assigned  a  base  pe¬ 
riod  volume.  The  base  period  volume  shall 
be  estimated  as  the  minimum  amount 
sufficient  to  complete  the  proposed  con¬ 
tract.  Upon  awarding  the  contract  to  a 
contractor,  the  assigned  base  period  vol¬ 
ume  shall  be  transferred  to  the  contrac¬ 
tor  bv  FEO  unless  the  contractor  or  its 
subcontractors  have  a  base  period  volume 
with  suppliers  in  the  area  of  the  con¬ 
struction  sufficient  to  perform  the  con¬ 
tract.  If  the  contractor  or  its  sub- con¬ 
tractors  have  a  base  period  volume  with 
suppliers  in  the  area  of  the  construction 
sufficient  to  perform  the  contract,  or  if 
construction  plans  are  terminated,  FEO 
shall  be  notified  by  the  firm  and  the 
contractor  and  any  base  period  volume 
assigned  for  the  construction  shall  ter¬ 
minate.  To  the  extent  that  the  base  peri¬ 
od  volume  established  for  the  construc¬ 
tion  is  found  to  exceed  construction  re¬ 
quirements  or  the  contractor  or  its  sub¬ 
contractor  has  a  base  period  volume  with 
suppliers  in  the  area  of  the  construction 
partially  sufficient  to  perform  the  con¬ 
tract,  the  firm  and  the  contractor  shall 
not  accept  any  duplicating  quantities  and 
shall  notify  FEO  immediately.  Upon  such 
notification,  the  FEO  will  adjust  the  base 
period  volume  accordingly.  Contractors 
and  suppliers  are  encouraged  to  arrange 
for  exchange  agreements  between  sup¬ 
pliers. 

§211.28  Price. 

The  pricing  provisions  applicable  to 
this  part  are  provided  in  Part  212  of  this 
chapter  including  provisions  which  allow 
any  importer  which  imports  an  allocated 
product  solely  for  his  own  end-use,  and 
not  for  resale,  to  charge  a  margin  for  any 
volumes  of  that  imported  product  it  is 
required  to  sell  under  the  provisions  of 
this  part. 

2.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Definitions 
§211.51  General  definitions. 

“Adjusted  base  period  volume’’  means 
base  period  volume  as  adjusted  pursuant 
to  §  211.13. 

“Agricultural  production’’  means  all 
the  activities  classified  under  the  in¬ 
dustry  code  numbers  specified  in  para¬ 
graph  (a)  below  as  set  forth  in  the 
Standard  Industrial  Classification  Man¬ 
ual,  1972  edition,  except  those  industry 
code  numbers  listed  in  paragraph  (b) 
which  are  excluded : 


(a)  Activities  included.  (1)  All  in¬ 
dustry  code  numbers  included  in  Divi¬ 
sion  A,  Agriculture,  Forestry  and  Fish¬ 
ing,  except  as  specified  in  paragraph  (b) 
of  this  section; 

(2)  All  industry  code  numbers  in¬ 
cluded  in  Major  Group  20,  Food  and 
Kindred  Products,  of  Division  D,  Man¬ 
ufacturing,  except  as  specified  in  para¬ 
graph  (b)  below;  and 

(3)  All  the  following  other  industry 
code  numbers : 

2141  Tobacco  Stemming  and  Redrying; 

2411  Logging  Camps  and  Logging  Con¬ 
tractors; 

2421  SawmUls  and  Planing  Mills; 

2873  Nitrogenous  Fertilizers; 

2874  Phosphatic  Fertilizers; 

2875  Fertilizers,  Mixing  Only;  and 

4971  Irrigation  Systems  (for  farm  use). 

<b)  Activities  excluded.  (1)  All  the 
following  industry  code  numbers,  other¬ 
wise  listed  under  Division  A,  Agricul¬ 
ture,  Forestry  and  Fishing,  are  excluded 
from  the  definition : 

0181  Ornamental  Floriculture  and  Nursery 
Products,  (except  growing  of  fruit 
stocks  and  vegetable  seeds  which 
are  included  in  the  definition); 

0189  Horticultural  Specialties,  Not  Else¬ 
where  Classified: 

0271  Fur-Bearing  Animals  and  Rabbits  (ex¬ 
cept  rabbit  farms  which  are  in¬ 
cluded  in  the  definition); 

0279  Animal  Specialties,  Not  Elsewhere 
Classified,  (except  apiaries,  honey 
production  and  bee,  catfish,  fish 
and  frog  farms  which  are  included 
in  the  definition); 

0742  Veterinary  Services  for  Animal  Spe¬ 
cialties; 

0752  Animal  Specialty  Services; 

0781  Landscape  Counseling  and  Planning; 
0782  Lawn  and  Garden  Services;  and 
0849  Gathering  of  Forest  Products,  Not 
Elsewhere  Classified. 

(2)  All  the  following  industry  code 
numbers,  otherwise  listed  under  Major 
Group  20,  Food  and  Kindred  Products, 
of  Division  D,  Manufacturing,  are  ex¬ 
cluded  from  the  definition : 

2047  Dog,  Cat  and  Other  Pet  Food; 

2065  Candy  and  Other  Confectionery  Prod¬ 
ucts; 

2067  Chew  tile  Gum; 

2084  Wines,  Brandy  and  Brandy  Spirits; 

2095  Roasted  Coffee:  and 
2097  Manufactured  Ice. 

“Allocable  supply”  means  allocable 
supply  as  defined  in  §  211.10(b)  (1). 

“Allocated  products’’  means  residual 
fuel  oil  and  refined  petroleum  products. 

“Allocation  fraction”  means  allocation 
fraction  as  defined  in  §  211.10(b). 

“Allocation  level”  means  allocation 
level  as  defined  in  §  211.10(b)  (2)  (iv) . 

“Allocation  requirement”  means  allo¬ 
cation  requirement  as  defined  in  §  211.10 

(b)  (2)  (iii) . 

“API”  means  American  Petroleum 
Institute. 

“Asphalt”  means  asphalt  as  defined  in 
ASTM  standard  D-288. 

“ASTM”  means  American  Society  for 
Testing  Materials. 

“Assignment”  means  an  action  taken 
by  the  FEO,  or  an  authorized  State  of¬ 
ficial,  designating  that  an  authorized 
purchaser  be  supplied  at  an  allocation 
entitlement  level  determined  by  the  FEO 
or  authorized  State  official,  by  a  specified 
supplier. 


“Base  period”  means  the  historical  pe¬ 
riod  designated  in  Subparts  C  through 
K  of  this  part. 

“Base  period  use”  means  base  period 
volume  or  adjusted  base  period  volume. 

“Base  period  volume”  means  base  pe¬ 
riod  volume  as  defined  in  §  211.10(b)  (2) 
(ii). 

“Bonded  fuels”  means  those  fuels  pro¬ 
duced  outside  the  customs  limits  of  the 
United  States,  held  in  bond  under  con¬ 
tinuous  United  States  customs  custody 
in  accordance  with  Treasury  Department 
Regulations,  and  destined  for  use  outside 
of  the  United  States,  its  territories  or 
possessions. 

“Branded  independent  marketer" 
means  a  firm  which  is  engaged  in  the 
marketing  or  distributing  of  refined  pe¬ 
troleum  products  pursuant  to — 

(1)  An  agreement  or  contract  with  a 
refiner  (or  a  firm  which  controls,  is  con¬ 
trolled  by,  or  is  under  common  control 
with  such  refiner)  to  use  a  trademark, 
trade  name,  service  mark  or  other  iden¬ 
tifying  symbol  or  name  owned  by  such 
refiner  (or  any  such  firm) ,  or 

(2)  An  agreement  of  contract  under 
which  any  such  firm  engaged  in  the  mar¬ 
keting  or  distributing  of  refined  petro¬ 
leum  products  is  granted  authority  to 
occupy  premises  owned,  leased,  or  in  any 
way  controlled  by  a  refiner  (or  firm  which 
controls,  is  controlled  by,  or  is  under 
common  control  with  such  refiner) ,  but 
which  is  not  affiliated  with,  controlled 
by,  or  under  common  control  with  any  re¬ 
finer  (other  than  by  means  of  a  supply 
contract,  or  an  agreement  or  contract 
described  in  paragraph  (1)  or  <"2)  of  this 
definition),  and  which  does  not  control 
such  refiner. 

“Coker  feedstock”  means  any  crude  oil 
or  unfinished  oil,  as  defined  by  Oil  Im¬ 
port  Regulation  1,  Revision  5,  which  is 
used  as  a  feedstock  to  any  of  the  various 
types  of  process  units  in  a  refinery  known 
as  cokers. 

“Commercial  use”  means  usage  by 
those  purchasers  engaged  primarily  in 
the  sale  of  goods  or  services  and  for  uses 
other  than  those  involving  industrial  ac¬ 
tivities  and  electrical  generation. 

“Complaint”  means  an  allegation,  sup¬ 
ported  by  relevant  facts,  of  a  violation 
of  the  regulations. 

“Crude  oil”  means  a  mixture  of  liquid 
hydrocarbons  including  lease  condensate 
that  exist  in  natural  underground  reser¬ 
voirs  and  remains  liquid  at  atmospheric, 
pressure  after  passing  through  surface 
separating  facilities. 

“Current  requirements”  means  the 
supply  of  an  allocated  product  needed  by 
an  end-user  or  wholesale  purchaser-con¬ 
sumer  to  meet  its  present  supply  require¬ 
ments  for  a  particular  use  of  that  prod¬ 
uct,  but  does  not  include  any  amounts 
which  the  end-user  or  wholesale  pur¬ 
chaser-consumer  (1)  purchases  or  ob¬ 
tains  for  resale,  (2)  accumulates  as  an 
inventory  in  excess  of  that  purchaser’s 
customary  inventory  maintained  in  the 
conduct  of  its  normal  business  practices, 
or  (3)  uses  in  excess  of  the  supply  neces¬ 
sary  to  meet  present  supply  requirements 
as  constrained  by  the  implementation 
of  the  energy  conservation  program  re¬ 
quired  in  §  211.21. 
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“Degree- day  formula”  means  any  one 
of  the  various  systems  in  use  by  retailers 
to  provide  wholesale  purchaser-consum¬ 
ers  or  end-users  with  automatic  delivery 
service  of  an  allocated  product  for  space¬ 
heating. 

“Degrees  API”  or  ““API”  is  the  hy¬ 
drometer  scale  established  by  the  Amer¬ 
ican  Petroleum  Institute  and  used  to 
measure  the  specific  gravity  of  liquids. 

“Emergency  Services”  means  law  en¬ 
forcement,  fire  fighting,  and  emergency 
medical  services. 

“End-user”  means  any  firm  which  is 
an  ultimate  consumer  of  an  allocated 
product  other  than  a  wholesale  pur¬ 
chaser-consumer. 

“Energy  production”  means  the  ex¬ 
ploration.  drilling,  mining,  refining, 
processing,  production  and  distribution 
of  coal,  natural  gas,  geothermal  energy, 
petroleum  or  petroleum  products,  shale 
oil,  nuclear  fuels,  and  electrical  energy.  It 
also  includes  the  construction  of  facil¬ 
ities  and  equipment  used  in  energy  pro¬ 
duction,  such  as  pipelines,  mining  equip¬ 
ment  and  similar  capital  goods.  Excluded 
from  this  definition  are  synthetic  nat¬ 
ural  gas  manufacturing  and  electrical 
generation  whose  power  source  is  petro¬ 
leum  based. 

“FEO”  means  the  National  Federal 
Energy  Office,  the  appropriate  regional 
Federal  Energy  Office  or  the  delegate  of 
either. 

“Firm”  means  any  association,  com¬ 
pany,  corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  Government 
including  corporations,  departments, 
Federal  agencies,  and  other  instrumen¬ 
talities,  and  State  and  local  governments. 
The  FEO  may,  in  regulations  and  forms 
issued  in  this  part,  treat  as  a  firm: 

(1)A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls,  (2)  a  par¬ 
ent  and  its  consolidated  entitles,  (3)  an 
unconsolidated  entity,  or  (4)  any  part 
of  a  firm. 

"Gas  processing  plant”  means  a  fa¬ 
cility  which  recovers  ethane,  propane, 
butane,  and/or  other  natural  gas  prod¬ 
ucts  by  a  process  of  absorption,  adsorp¬ 
tion,  compression,  refrigeration  cycling, 
or  a  combination  of  such  processes,  from 
mixtures  of  hydrocarbons  that  existed 
in  a  reservoir. 

“Importer”  means  any  firm  (exclud¬ 
ing  the  Department  of  Defense)  that 
owns  at  the  first  place  of  storage  any  al¬ 
located  product  or  crude  oil  brought  into 
the  United  States. 

“Independent  marketer”  means  either 
a  branded  independent  marketer  or  a 
non-branded  independent  marketer. 

“Independent  refiner”  means  a  refiner 
which  (a)  obtained,  directly  or  indirect¬ 
ly,  in  the  calendar  quarter  which  ended 
immediately  prior  to  November  27,  1973, 
more  than  70  percent  of  its  refinery  in¬ 
put  of  domestic  crude  oil  or  70  percent 
of  its  refinery'  input  of  domestic  and  im¬ 
ported  crude  oil  from  producers  which 
do  not  control,  are  not  controlled  by,  and 


are  not  under  common  control  with  such 
refiner,  and  (b)  marketed  or  distributed 
in  such  quarter  and  continues  to  market 
or  distribute  a  substantial  volume  of 
gasoline  refined  by  it  through  branded 
independent  marketers  or  non-branded 
independent  marketers. 

“Industry”  means  those  firms  primar¬ 
ily  engaged  in  a  process  which  creates 
or  changes  raw  or  unfinished  materials 
into  another  form  or  product. 

“Interruptible  contracts”  means  those 
contracts  between  suppliers  and  pur¬ 
chasers  which  by  their  terms  can  be 
abrogated  unilaterally  by  the  supplier. 

“LPG”  means  liquefied  petroleum  gas, 
and  includes  propane  and  butane,  and 
propane /butane  mixes,  but  not  ethane. 

“Local  governmental  unit”  means  any 
county,  city,  or  other  governmental  sub¬ 
division  of  a  State,  and  any  special  pur¬ 
pose  district. 

“Lubricants”  means  all  grades  of  lubri¬ 
cating  oils  for  industrial,  commercial  and 
automotive  use,  and  lubricating  greases 
which  are  solid  to  semifluid  products  con¬ 
sisting  of  a  dispersion  of  a  thickening 
agent  in  a  liquid  lubricant.  This  product 
includes  all  lubricants  reported  to  the 
Bureau  of  Mines,  United  States  Depart¬ 
ment  of  Interior  as  such,  with  the  excep¬ 
tion  of  a  product  controlled  under  Sub¬ 
parts  other  than  Subpart  K. 

“Medical  and  nursing  buildings"  means 
buildings  that  house  medical,  dental  and 
nursing  practices  including  the  use  of 
clinics,  hospitals,  nursing  homes  and 
other  facilities  including  but  not  limited 
to  those  listed  in  Appendix  I  of  6  CFR 
300.18  and  300.19. 

“Middle  distillate”  means  any  deriva¬ 
tives  of  petroleum  including  kerosene, 
home  heating  oil,  range  oil,  stove  oil,  and 
diesel  fuel,  which  have  a  fifty  percent 
boiling  point  in  the  ASTM  D86  standard 
distillation  test  falling  between  371°  and 
700°  F.  Products  specifically  excluded 
from  this  definition  are  kerosene-base 
and  naphtha-base  jet  fuel,  heavy  fuel 
oils  as  defined  in  VV-F-815C  or  ASTM 
D-396,  grades  #4,  5  and  6,  intermediate 
fuel  oils  (which  are  blends  containing 
#6  oil) ,  and  all  specialty  items  such  as 
solvents,  lubricants,  waxes,  and  process 
oil. 

“Motor  gasoline”  means  a  mixture  of 
volatile  hydrocarbons,  suitable  for  opera¬ 
tion  of  an  interna!  combustion  engine, 
w’hose  major  components  are  hydrocar¬ 
bons  with  boiling  points  ranging  from 
140°  to  390°  F  and  whose  source  is  distil¬ 
lation  of  petroleum  and  cracking,  poly¬ 
merization,  and  other  chemical  reactions 
by  which  the  naturally  occurring  petro¬ 
leum  hydrocarbons  are  converted  to 
those  that  have  superior  fuel  properties, 
and  includes  products  such  as  natural 
gas  liquids,  alkylates,  naphtha  toluene, 
and  mixed  xylenes  when  used  as  blend¬ 
ing  stock  to  form  motor  gasoline. 

“Natural  gas”  means  natural  gas  as 
defined  by  the  Federal  Power  Commis¬ 
sion. 

“Nonbranded  independent  marketer” 
means  a  firm  which  is  engaged  in  the 
marketing  or  distribution  of  refined  pe¬ 
troleum  products,  but  which  (1)  is  not  a 
refiner,  (2)  is  not  a  firm  which  controls, 


is  controlled  by,  is  under  common  control 
with,  or  is  affiliated  with  a  refiner  (other 
than  by  means  of  a  supply  contract) ,  and 
(3)  is  not  a  branded  independent 
marketer. 

“PAD  District”  or  “District”  means 
any  of  the  Petroleum  Administration  for 
Defense  (PAD)  Districts. 

“Passenger  transportation  services” 
means  (a)  surface,  including  water  and 
rail,  facilities  and  services  for  carrying 
passengers  whether  publicly  or  privately 
owned,  including  tour  and  charter  buses 
which  serve  the  general  public:  and  (b) 
bus  transportation  of  pupils  to  and  from 
school  and  school  sponsored  activities. 

“Peak  shaving”  means  the  use  of  pro- 
pane-air  or  butane-air  mixtures  to  sup¬ 
plement  supplies  of  pipeline  gas  for 
distribution  by  gas  utilities  during  peri¬ 
ods  of  high  demand. 

“Petrochemical  precursors”  means  any 
hydrocarbon  compounds  which  are  pro¬ 
duced  in  any  facility  through  the  chemi¬ 
cal  conversion  of  propane  or  butane,  and 
which  are  further  processed  either  di¬ 
rectly  or  through  intermediate  steps  into 
petrochemicals. 

“Petroleum  coke”  means  a  solid  resi¬ 
due,  the  final  product  of  the  condensa¬ 
tion  process  in  cracking,  consisting  main¬ 
ly  of  highly  polycyclic  aromatic  hydro¬ 
carbons  very  poor  in  hydrogen,  including 
petroleum  coke  which  when  calcinated 
yields  almost  pure  carbon  or  artificial 
graphite  suitable  for  production  of  car¬ 
bon  or  graphite  electrodes,  structural 
graphite,  motor  brushes,  dry  cells,  etc. 
It  includes  both  forms  listed  below: 

(1)  Marketable.  Those  grades  of  coke 
produced  in  delayed  or  fluid  cokers  which 
may  be  recovered  as  relatively  pure  car¬ 
bon.  This  “green”  coke  may  be  further 
purified  by  calcinating  or  may  be  sold  in 
the  “green”  state. 

(2)  Catalyst.  In  many  catalytic  opera¬ 
tions  (i.e.,  catalytic  cracking)  carbon  is 
deposited  on  the  catalyst,  deactivating 
the  catalyst.  The  catalyst  is  reactivated 
by  burning  off  the  carbon,  using  it  as  a 
fuel  in  the  refinery  process.  This  carbon 
or  coke  is  not  recoverable  in  a  concen¬ 
trated  form.  For  statistical  purposes,  the 
amount  of  catalyst  coke  may  be  esti¬ 
mated  by  using  an  average  weight  per¬ 
cent  (1.5%-8.5%)  of  charging  stock. 

“Petroleum  wax”  means  petroleum 
wax  as  defined  in  ASTM  standard  D-288. 

“Prime  supplier”  means  the  supplier 
which  makes  the  first  sale  of  any  al¬ 
located  product  subject  to  the  state  set- 
aside  into  the  state  distribution  system 
for  consumption  within  the  state. 

“Purchaser”  means  a  wholesale  pur¬ 
chaser,  an  end-user,  or  both. 

“Refined  petroleum  product”  means 
gasoline,  kerosene,  middle  distillates  (in¬ 
cluding  Number  2  fuel  oil) ,  LPG,  refined 
lubricating  oils,  or  diesel  fuel. 

“Refineries”  means  those  industrial 
plants,  regardless  of  capacity,  processing 
crude  oil  feedstock  and  manufacturing 
refined  petroleum  products,  except  when 
such  plant  is  a  petrochemical  plant. 

“Refiners”  means  those  firms  that  owm, 
operate  or  control  the  operations  of  one 
of  more  refineries. 
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“Refinery  gas”  means  a  form  of  gas 
normally  produced  in  the  refining  of 
crude  oil  which  is  predominately  used 
fcr  refinery  fuel. 

“Region”  means  one  of  the  ten  regions 
served  by  FEO’s  regional  offices. 

“Regional  office”  means  a  regional  of¬ 
fice  of  the  FEO.  The  regional  offices  are 
located  in  Boston,  Massachusetts;  New 
York,  New  York;  Philadelphia,  Pennsyl¬ 
vania;  Atlanta,  Georgia;  Chicago,  Il¬ 
linois;  Dallas  Texas;  Kansas  City,  Mis¬ 
souri;  Denver,  Colorado;  San  Francisco, 
California;  and  Seattle,  Washington. 

“Residential  use”  means  direct  usage 
in  a  residential  dwelling  for  space  heat¬ 
ing,  refrigeration,  cooking,  water  heat¬ 
ing,  and  other  residential  uses. 

“Residual  fuel  oil”  means  the  fuel  oils 
commonly  known  as:  (1)  No.  4,  No.  5  and 
No.  6  fuel  oils;  (2)  Bunker  C;  (3)  Navy 
Special  Fuel  Oil;  (4)  crude  oil  when 
burned  directly  as  a  fuel;  and  all  other 
fuel  oils  which  have  a  fifty  percent  boil¬ 
ing  point  over  700°  F  in  the  ASTM  D-86 
standard  distillation  test. 

“Retail  sales  outlet”  means  a  site  on 
which  a  supplier  maintains  an  on-going 
business  of  selling  any  allocated  product 
to  end-users  or  wholesale  purchaser- 
consumers. 

“Road  oil”  means  any  heavy  petroleum 
oil,  including  residual  asphaltic  oils,  used 
as  a  dust  palliative  and  surface  treatment 
of  roads  and  highways.  It  is  generally 
produced  in  six  grades  from  0,  the  most 
liquid,  to  5,  the  most  viscous. 

“Sanction”  means  the  penalties  as  de¬ 
scribed  in  Subpart  F  of  Part  202  of  this 
Chapter. 

“Sanitation  services”  means  the  collec¬ 
tion  and  disposal  for  the  general  public  of 
solid  wastes,  whether  by  public  or  pri¬ 
vate  entities,  and  the  maintenance,  op¬ 
eration  and  repair  of  liquid  purification 
and  waste  facilities  during  emergency 
conditions. 

“School”  means  an  educational  institu¬ 
tion  up  through  the  secondary  level  that 
maintains  a  regular  facility  and  cur¬ 
riculum  and  has  a  regularly  organized 
body  of  students,  in  attendance  at  the 
place  where  its  educational  activities  are 
regularly  carried  on.  It  does  not  include 
post-secondary  education  facilities. 

“Shortfall”  means  the  difference  be¬ 
tween  supply  and  demand  for  crude  oil 
or  an  allocated  product  during  any 
period. 

“Small  refiner"  means  a  refiner  whose 
total  refinery  capacity  (including  the  re¬ 
finery  capacity  of  any  firm  which  con¬ 
trols,  is  controlled  by,  or  is  under  com¬ 
mon  control  with  such  refiner)  does  not 
exceed  175,000  barrels  per  day. 

“State”  means  each  of  the  50  States, 
the  District  of  Columbia,  Puerto  Rico, 
possessions  and  territories  of  the  United 
States,  other  than  the  Panama  Canal 
Zone. 

“State  set-aside”  means,  with  respect 
to  a  particular  prime  supplier,  the 
amount  of  an  allocated  product  which  is 
made  available  from  the  total  supply  of  a 
prime  supplier  pursuant  to  §  211.17  for 
utilization  by  a  State  to  resolve  emer¬ 
gencies  and  hardships  due  to  fuel  short¬ 


ages.  The  state  set-aside  amount  for  a 
particular  month  and  state  is  calculated 
by  multiplying  the  state  set-aside  per¬ 
centage  level  by  the  prime  supplier’s  es¬ 
timated  portion  of  its  total  supply  for 
that  month  which  will  be  sold  into  that 
state’s  distribution  system  for  consump¬ 
tion  within  the  state.  The  initial  state 
set-aside  percentage  level  for  an  allo¬ 
cated  product  is  specified  in  the  appro¬ 
priate  subpart  for  that  product  but  is 
subject  to  change  by  notice  of  the  FEO. 

“State  office”  means  the  State  Petro¬ 
leum  Allocation  Office  certified  by  FEO 
pursuant  to  §  211.15. 

“Supplier”  means  any  firm  other  than 
the  Department  of  Defense  which  sup¬ 
plies,  sells,  transfers  or  otherwise  fur¬ 
nishes  (as  by  consignment)  any  allocated 
product  or  crude  oil  to  wholesale  pur¬ 
chasers  or  end-users,  including  but  not 
limited  to  refiners,  importers,  resellers, 
jobbers,  and  retailers. 

“Supply  obligation”  means  supply  ob¬ 
ligation  as  defined  in  §  211.10(b)  (2) . 

“Telecommunications  services”  means 
the  repair,  operation,  and  maintenance 
of  telephone,  telegraph,  and  similar  fa¬ 
cilities,  during  periods  of  substantial  dis¬ 
ruption  of  normal  service. 

“Total  supply”  means  the  sum  of  a  sup¬ 
plier’s  estimated  production,  including 
amounts  received  under  processing 
agreements,  imports,  purchases  and  any 
reduction  in  inventory  of  an  allocated 
product  made  pursuant  to  §  211.22  ex¬ 
cept  as  otherwise  ordered  by  FEO.  Any 
existing  inventory,  or  production,  impor¬ 
tation  or  purchase  of  an  allocated  prod¬ 
uct  used  to  increase  that  inventory  con¬ 
sistent  with  the  provisions  of  §  211.22 
shall  not  be  included  in  the  total  supply 
of  that  product. 

“Utility”  means  a  facility  that  gener¬ 
ates  electricity,  by  any  means,  and  sells 
it  to  the  public. 

“Wholesale  purchaser”  means  a  whole¬ 
sale  purchaser-reseller  or  wholesale  pur¬ 
chaser-consumer,  or  both. 

“Wholesale  purchaser  -  consumer” 
means  any  firm  that  is  an  ultimate  con¬ 
sumer  which,  as  part  of  its  normal  busi¬ 
ness  practices,  purchases  or  obtains  an 
allocated  product  from  a  supplier  and  re¬ 
ceives  delivery  of  that  product  into  a 
storage  tank  substantially  under  the  con¬ 
trol  of  that  firm  at  a  fixed  location  and 
which  either  (1)  purchased  or  obtained 
more  than  20,000  gallons  of  that  allocated 
product  for  its  own  use  in  agricultural 
production  in  any  completed  calendar 
year  subsequent  to  1971;  (2)  purchased 
or  obtained  more  than  50,000  gallons  of 
that  allocated  product  in  any  completed 
calendar  year  subsequent  to  1971  for  use 
in  one  or  more  multi-family  residences  w 
or  (3)  purchased  or  obtained  more  than 
84,000  gallons  of  that  allocated  product  in 
any  completed  calendar  year  subsequent 
to  1971. 

“Wholesale  purchaser-reseller”  means 
any  firm  which  purchases,  receives 
through  transfer,  or  otherwise  obtains 
(as  by  consignment)  an  allocated  product 
and  resells  or  otherwise  transfers  it  to 
other  purchasers  without  substantially 
changing  its  form. 


(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159;  E.O.  11748,  38  FR  33575; 
Economic  Stabilization  Act  of  1970,  as 
amended,  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11730,  38  FR  19345; 
Cost  of  Living  Council  Order  Number  47.  39 
FR  24.) 

3.  Subpart  F  is  revised  t-o  read  as 
follows; 

Subpart  F — Motor  Gasoline 

Sec. 

211.101  Scope. 

211.102  Definitions. 

211.103  Allocation  levels. 

211.104  Supplier/purchaser  relationships. 

211.105  Method  of  allocation. 

211.106  Procedures  and  reporting  require¬ 

ments. 

Authority:  Emergency  Petroleum  Alloca¬ 
tion  Act  of  1973,  Pub.  L.  93-159;  E.O.  11748, 
38  FR  33575;  Economic  Stabilization  Act  of 
1970,  as  amended.  Pub.  L.  92-210,  85  Stat.  743; 
Pub.  L.  93-28.  87  Stat.  27;  E.O.  11730,  38  FR 
19345;  Co6t  of  Living  Council  Order  Number 
47,  39  FR  24. 

Subpart  F — Motor  Gasoline 
§  211.101  Scope. 

(a)  This  subpart  applies  to  the  man¬ 
datory  allocation  of  all  motor  gasoline 
produced  in  or  imported  into  the  United 
States. 

(b)  This  subpart  provides  for  a  State 
set-aside  of  motor  gasoline. 

§  211.102  Definitions. 

For  purposes  of  this  subpart — 

“Base  period”  means  the  month  of 
1972  corresponding  to  the  current  month. 

“Bulk  purchaser”  means  any  firm 
which  is  an  ultimate  consumer  which,  as 
part  of  its  normal  business  practices,  pur¬ 
chases  or  obtains  an  allocated  product 
from  a  supplier  and  either  (1)  receives 
delivery  of  that  product  into  a  storage 
tank  substantially  under  the  control  of 
that  firm  at  a  fixed  location,  (2)  with 
respect  to  use  in  agricultural  production, 
receives  delivery  into  a  storage  tank  with 
a  capacity  not  less  than  50  gallons  sub¬ 
stantially  under  the  control  of  that  firm, 
or  (3)  receives  delivery  of  that  product 
for  use  in  cargo,  freight  and  mail  hauling 
by  truck. 

“Truck”  means  a  motor  vehicle  with 
motive  power  designed  primarily  for  the 
transportation  of  property  or  special  pur¬ 
pose  equipment  and  with  a  gross  vehicle 
weight  rating  for  a  single  vehicle  (the 
value  specified  by  the  manufacturer  as 
the  loaded  weight  of  the  vehicle)  or  the 
equivalent  thereof  in  excess  of  20,000 
pounds,  or  in  the  case  of  trucks  designed 
primarily  for  drawing  other  vehicles  and 
not  so  constructed  as  to  carry  a  load 
other  than  part  of  the  weight  of  the  ve¬ 
hicle  and  the  load  so  drawn,  with  a  gross 
combination  weight  rating  (the  value 
specified  by  the  manufacturer  as  the 
loaded  weight  of  the  combination  vehi¬ 
cle)  or  the  equivalent  thereof  in  excess 
of  20,000  pounds. 

§211.103  Allocation  level*. 

(a)  General.  The  allocation  levels 
listed  in  this  section  only  apply  to  alloca¬ 
tions  made  by  suppliers  to  end-users 
which  are  bulk  purchasers  and  to  whole- 
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sale  purchaser-consumers.  Suppliers 
shall  allocate  to  all  purchasers  to  which 
the  allocation  levels  apply  in  accordance 
with  the  provisions  of  §  211.10.  End-users 
which  are  bulk  purchasers  and  wholesale 
purchaser-consumers  which  are  entitled 
to  purchase  motor  gasoline  under  an  al¬ 
location  level  not  subject  to  an  allocation 
fraction  shall  receive  first  priority  and  be 
supplied  sufficient  amounts  to  meet  100 
percent  of  their  allocation  requirements. 
End-users  which  are  bulk  purchasers  and 
wholesale  purchaser-consumers  which 
are  entitled  to  purchase  motor  gasoline 
for  all  uses  under  an  allocation  level  sub¬ 
ject  to  reduction  by  application  of  an  al¬ 
location  fraction  shall  receive  second 
priority. 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100> 
percent  of  current  requirements  for  the 
following  uses: 

(1)  Agricultural  production; 

(2)  Department  of  Defense  use  as 
specified  in  §  211.26. 

(c)  Allocation  levels  subject  to  an  al¬ 
location  fraction.  (1)  One  hundred  (100) 
percent  of  current  requirements  (as  re¬ 
duced  by  application  of  the  allocation 
fraction)  for  the  following  uses: 

(1)  Emergency  services; 

(ii)  Energy  production; 

(iii)  Sanitation  services; 

(v)  Passenger  transportation  services; 

(vi)  Cargo,  freight  and  mail  hauling 
by  truck 

(vii)  Aviation  ground  support  vehicles 
and  equipment. 

(2)  One  hundred  (100)  percent  of  base 
period  use  (as  reduced  by  application  of 
the  allocation  fraction)  for  all  other 
business  activities. 

(d)  Purchasers  without  an  allocation 
level.  There  shall  be  no  allocation  levels 
for  end-users  which  are  not  bulk  pur¬ 
chasers  or  for  purchasers  which  are  not, 
otherwise  described  in  paragraph  (b)  and 
(c)  of  this  section.  Such  end-users  shall 
be  supplied  in  accordance  with  the  pro¬ 
visions  of  §  211.10(d)  (2) . 

(e)  Wholesale  purchaser-resellers. 
Wholesale  purchaser- resellers  shall  re¬ 
ceive  allocations  on  the  basis  of  their 
base  period  volumes  as  determined  by 
§  211.12(b)  and  adjusted  in  accordance 
with  §  211.13. 

§  211.104  Supplier/purchaser  relation¬ 
ships. 

Supplier/purchaser  relationships  are 
set  forth  in  §  211.9-211.13. 

§211.105  Method  of  allocation. 

(a)  The  initial  State  set-aside  level 
for  motor  gasoline  for  a  particular  month 
and  state  is  three  (3)  percent  of  a  prime 
supplier’s  estimated  portion  of  its  total 
supply  for  that  month  which  will  be  sold 
into  the  State’s  distribution  system  for 
consumption  within  the  state.  Subse¬ 
quent  adjustments  to  the  percentage  unit 
will  be  published  by  the  FEO. 

(b)  Allocation  of  motor  gasoline  to  re¬ 
tail  gasoline  dealers  and  all  other  pur¬ 
chasers  shall  be  made  as  specified  in 
5  211.10. 

(c)  Provisions  to  adjust  a  wholesale 
purchaser’s  base  period  volume  are  speci¬ 


fied  in  $  211.13.  New  wholesale  purchas¬ 
ers  and  end-users  are  subject  to  the  re¬ 
quirements  of  §  211.12. 

§  211.106  Procedures  and  reporting  re¬ 
quirements. 

(a)  All  matters  pertaining  to  the  al¬ 
location  of  motor  gasoline  shall  be  ad¬ 
dressed  to  the  appropriate  State  office  or 
regional  FEO  office  as  specified  within 
this  part. 

(b)  The  general  reporting  and  record¬ 
keeping  requirements  contained  in 
§  211.222  shall  apply  to  this  subpart. 

(c)  A  hardship  application  may  be 
submitted  to  the  appropriate  State  office 
as  provided  in  S  211.17  for  undue  hard¬ 
ship  to  any  wholesale  purchaser  or  end- 
user  resulting  from  the  provisions  of 
this  subpart. 

4.  Subpart  G  is  revised  to  read  as  fol¬ 
lows: 

Subpart  G — Middle  Distillate 

See 

211.121  Scope. 

211.122  Definitions. 

211.123  Allocation  levels. 

211.124  Supplier/purchaser  relationships. 

211.125  Method  of  allocation. 

211.126  Procedures  and  reporting  require¬ 

ments. 

Authority:  Emergency  Petroleum  Alloca¬ 
tion  Act  of  1973,  Pub.  L.  93-159;  E.O.  11748, 
38  FR  33575;  Economic  Stabilization  Act  of 
1970,  as  amended.  Pub.  L.  92-210,  85  Stat. 
743:  Pub.  L.  93-28,  87  Stat.  27;  E.O.  11730,  38 
FR  19345;  Cost  of  Living  Council  Order  Num¬ 
ber  47,  39  FR  24. 

Subpart  G— Middle  Distillate 
§211.121  Scope. 

(a)  This  subpart  applies  to  all  middle 
distillate  fuels  produced  in  or  imported 
into  the  United  States. 

(b)  This  subpart  provides  for  a  State 
set-aside. 

§  211.122  Definitions. 

For  the  purposes  of  this  subpart — 
"Base  period”  means  the  month  of  1972 
corresponding  to  the  current  month. 

§211.123  Allocation  levels. 

(a)  General.  The  allocation  levels  in 
this  paragraph  only  apply  to  allocations 
made  by  suppliers  to  wholesale  pur- 
chaser-consumers  and  end-users.  Sup¬ 
pliers  shall  allocate  to  all  purchasers  to 
which  the  allocation  levels  apply  in  ac¬ 
cordance  with  the  provisions  of  §  211.10. 
End-users  and  wholesale  purchaser-con¬ 
sumers  which  are  entitled  to  purchase 
middle  distillate  fuels  under  an  alloca¬ 
tion  level  not  subject  to  an  allocation 
fraction  shall  receive  first  priority  and 
be  supplied  sufficient  amounts  to  meet 
100  percent  of  their  allocation  require¬ 
ments.  End-users  and  wholesale  pur¬ 
chaser-consumers  which  are  entitled  to 
purchase  middle  distillate  fuels  under  an 
allocation  level  subject  to  reduction  by 
application  of  an  allocation  fraction 
shall  receive  second  priority. 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  (1)  One  hundred 
(100)  percent  of  current  requirements  for 
the  following  uses: 

(i)  Agricultural  production; 

(ii)  Department  of  Defense  use  as 
specified  in  8  211.26; 


(iii)  Space  heating  requirements  sub¬ 
ject  to  the  following  specifications: 

(A)  No  reduction  for  medical  and 
nursing  buildings  for  all  uses; 

(B)  Six  (6)  degree  F  reduction  for  res¬ 
idences  and  schools;  or 

(C)  Ten  (10)  degree  F  reduction  for 
all  others;  or 

(D)  Reduction  of  the  ambient  indoor 
temperature  by  the  appropriate  amount, 
or  other  action  which  result  in  a  fuel  sav¬ 
ing  equivalent  to  that  which  would 
otherwise  result  under  paragraph  (b)  (1) 
(iii)  (A) -(C)  of  this  section. 

(c)  Allocation  levels  subject  to  an  allo¬ 
cation  fraction.  (1)  One  hundred  (100) 
percent  of  current  requirements  (as  re¬ 
duced  by  the  application  of  an  allocation 
fraction)  for  the  following  uses: 

(1)  Emergency  services; 

(ii)  Energy  production; 

(iii)  Manufacture  of  ethical  drugs  and 
related  research; 

(iv)  Sanitation  services; 

( v)  Telecommunication  services ; 

(vi)  Passenger  transportation  services; 

(vii)  Cargo,  freight,  and  mail  hauling 
except  as  set  forth  elsewhere  in  this  sec¬ 
tion; 

(viii)  Aviation  ground  support  vehicles 
and  equipment. 

(2)  One  hundred  ten  (110)  percent  of 
base  period  use  (as  reduced  by  applica¬ 
tion  of  an  allocation  fraction)  for  indus¬ 
trial  use  except  for  space  heating. 

(3)  Electric  utilities,  (i)  One  hundred 
(100)  percent  of  base  period  use  (as  re¬ 
duced  by  application  of  an  allocation 
fraction)  or  as  otherwise  determined  by 
the  FEO  upon  recommendation  by  the 
Federal  Power  Commission  (FPC),  but 
not  less  than  one  hundred  (100)  percent 
of  current  requirements  for  nuclear 
plants,  start-up,  testing  and  flame  stabil¬ 
ity  of  coal-flred  plants  (except  for  peak¬ 
ing  uses). 

(ii)  In  determining  the  middle  distil¬ 
late  allocation  for  each  utility,  the  FEO 
may  take  into  account  but  is  not  limited 
to  the  following  considerations: 

(A)  The  fact  that  electric  generating 
plants  which  now  burn  middle  distillate 
fuel  oil  have  been  identified  by  the  FEO 
as  candidates  for  conversion  to  coal  and 
the  maximum  possible  extent  to  which 
such  plants  could  be  utilized  after  con¬ 
version; 

(B)  The  extent  to  which  any  electric 
generating  plants  which  bum  coal  may 
be  utilized  more  fully  than  at  present: 

(C)  The  extent  to  which  it  is  possible 
for  electric  utilities  to  obtain  necessary 
supplies  of  coal; 

(D)  The  extent  to  which  certain  mini¬ 
mal  levels  of  middle  distillate  consump¬ 
tion  are  essential,  as  determined  by  the 
FEO  upon  recommendation  of  the  FPC, 
to  supply  portions  of  a  power  system  that 
cannot  be  supplied  by  non -middle  distil¬ 
late-fired  generation,  or  for  other  spe¬ 
cial  considerations.  (Any  volumes  so 
identified  shall  be  counted  as  part  of  the 
utility’s  total  allocation.) 

(E)  The  extent  to  which  utilities  cur¬ 
rently  utilizing  natural  gas  supplied 
under  interruptible  contracts  experience 
gas  service  interruptions. 
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(F)  Available  stocks  of  middle  distil¬ 
late  held  by  each  utility. 

(4)  One  hundred  (100)  percent  of 
base  period  use  (as  reduced  by  applica¬ 
tion  of  an  allocation  fraction)  for  all 
other  non-space  heating  uses. 

§  211.124  Supplier/purchaser  relation¬ 
ships. 

Supplier/purchaser  relationships  are 
set  forth  in  §§  211.9-211.13. 

§211.125  Method  of  allocation. 

(a)  The  initial  State  set-aside  level  for 
middle  distillate  fuels  for  a  particular 
month  and  state  is  (4)  percent  of  a  prime 
supplier’s  estimated  portion  of  its  total 
supply  for  that  month  which  will  be  sold 
into  the  state’s  distribution  system  for 
consumption  within  the  State.  Subse¬ 
quent  adjustments  to  the  percentage  unit 
will  be  published  by  the  FEO. 

(b)  Allocation  of  middle  distillate 
shall  be  made  as  specified  in  §  211.10. 
Provisions  to  adjust  a  wholesale  pur¬ 
chaser’s  base  period  volume  are  specified 
in  §  211.13.  New  wholesale  puchasers 
and  end-users  are  subject  to  the  re¬ 
quirements  of  8  211.12. 

(c)  Suppliers  shall,  to  the  extent  prac¬ 
ticable,  make  deliveries  to  all  space¬ 
heating  end-users  and  wholesale  pur¬ 
chaser-consumers  on  the  basis  of 
certified  need.  Certified  need  for  space¬ 
heating  is  the  calculated  quantity  of  fuel 
needed  to  maintain  the  ambient  indoor 
temperature  of  a  building  at  the  reduced 
temperature  required  in  §  211.123(b) 
(1)  (ill) . 

(1)  This  calculation  of  certified  need 
shall  be  done  using  historical  usage  fac¬ 
tors  for  each  building  heated.  Where 
suppliers  do  not  have  an  historical  usage 
factor  for  a  building,  this  factor  shall 
be  calculated  based  on  gallons  of  fuel 
consumed  and  actual  degree-days  ex¬ 
posure  during  the  latest  thirty  (30)  day 
period  of  normal  heating  usage  before 
January  15,  1974.  If  no  such  period  ex¬ 
ists.  a  usage  factor  for  that  unit  shall  be 
established  by  an  initial  period  of  nor¬ 
mal  space-heating  operations,  subject 
to  review  by  the  State  Office. 

(1)  Historical  usage  factors  shall  be 
associated  with  units  and  not  with  end- 
users  or  wholesale  purchaser-consumers. 

(ii)  If  this  calculation  of  certified  need 
results  in  undue  hardship,  the  owners 
or  occupants  may  apply  to  their  State 
Office  to  obtain  relief. 

(2)  To  the  extent  practicable,  the  fol¬ 
lowing  procedure  shall  be  followed  by 
heating  oil  suppliers: 

(i)  Each  space-heating  end-user  or 
wholesale  purchaser-consumer  shall  be 
entitled  to  an  initial  fill-up  at  its  first 
delivery  after  these  regulations  become 
effective,  if  sufficient  supplies  are  avail¬ 
able. 

(ii)  At  the  next  delivery,  the  supplier 
shall  again  provide  a  full  tank  and  deter¬ 
mine,  to  the  extent  possible,  compliance 
with  this  part.  If  the  space-heating  end- 
user  or  wholesale  purchaser-consumer 
has  clearly  not  complied,  the  supplier 
shall  present  a  warning  notice  to  the  end- 
user  or  wholesale  purchaser-consumer. 
The  warning  notice  shall  indicate  that 


the  end-user  or  wholesale  purchaser-con¬ 
sumer  faces  the  danger  of  running  out 
of  fuel  if  it  does  not  reduce  its  ambient 
indoor  temperature  by  the  required 
amount  or  take  equivalent  actions  to  con¬ 
serve  fuel. 

(iii)  For  each  subsequent  delivery,  the 
supplier  shall  continue  to  deliver  only 
the  calculated  certified  need  regardless 
of  the  quantity  required  to  fill  the  tank, 
unless  otherwise  directed  by  the  State 
Office. 

§  211.126  Procedures  and  reporting  re¬ 
quirements. 

(a)  All  matters  pertaining  to  the  allo¬ 
cation  of  middle  distillate  shall  be  ad¬ 
dressed  to  the  appropriate  State  Office  or 
Regional  FEO  as  specified  within  this 
part. 

(b)  The  general  reporting  and  rec¬ 
ordkeeping  requirements  contained  in 
Subpart  L  of  this  part  apply  to  this  sub¬ 
part. 

(c)  Hardship  applications  may  be  sub¬ 
mitted  to  the  appropriate  State  Office  for 
undue  hardship  resulting  from  the  pro¬ 
visions  of  this  subpart. 

Subpart  H — Aviation  Fuels 

5.  Section  211.141  is  amended  in  para¬ 
graph  (b)  to  read  as  follows: 

§  211.141  Scope. 

•  •  *  *  * 

(b)  Bonded  aviation  fuel  is  excluded 
from  allocation;  provision  for  bonded 
fuel  shortfalls  is  addressed  in  §  211.145 
(c). 

•  •  •  •  • 

6.  Section  211.142  is  amended  by  re¬ 
vising  the  following  list  of  definitions  and 
by  adding  the  definition  of  telecommuni¬ 
cations  flying  in  the  appropriate  alpha¬ 
betical  order  to  read  as  follows: 

§  211.142  Definitions. 

*  *  *  *  * 

“Aircraft  manufacturing  uses”  means 
the  consumption  of  aviation  fuels  for 
aircraft  production,  major  overhaul  of 
aircraft,  static  and  flight  testing  of  air¬ 
craft  and  components,  the  ferrying  of 
aircraft  from  the  manufacturer,  and  ini¬ 
tial  type  aircraft  certification  training 
provided  by  the  manufacturer  for  the 
purchaser. 

•  •  •  •  * 

“Base  period”  means  (i)  the  calendar 
month  of  1972  corresponding  to  the  cur¬ 
rent  month:  and  (ii)  after  March  31, 
1974,  the  calendar  quarter  of  1972  cor¬ 
responding  to  the  current  quarter. 

“Business  flying”  means  any  use  of  air¬ 
craft  under  14  CFR  Parts  91  and  133  by  a 
firm  for  the  purpose  of  transportation 
required  by  a  business  in  which  it  is  en¬ 
gaged  and  for  the  purpose  of  transport¬ 
ing  its  employees  and/or  property.  Busi¬ 
ness  flying  includes  such  aerial  uses  as 
photography,  advertising,  survey  and 
helicopter  operations. 

*  *  *  *  * 

“General  aviation”  means  (1)  agri¬ 
cultural  production  flying;  (2)  air  travel 
club  flying;  (3)  business  flying;  (4) 
instructional  flying;  (5)  personal  non¬ 


business  flying;  (6)  energy  production 
flying;  (7)  aircraft  manufacturing  uses; 
(8)  telecommunications  flying. 

“Instructional  flying”  means  any  use 
of  aircraft  operating  under  14  CFR  Parts 
91, 127  and  141  for  the  purpose  of  formal 
instruction. 

01  •  *  *  •  * 

“Non-flying  use  of  aviation  fuels” 
means  the  consumption  of  aviation  fuels 
associated  with  gas  turbine  engines  in 
industry,  utilities  and  passenger  trans¬ 
portation  services. 

*  •  *  *  • 

“Public  aviation”  means  any  aircraft 
operating  under  14  CFR  Parts  91,  133  or 
137  used  exclusively  in  the  service  of  the 
Federal  government  or  the  government 
of  the  District  of  Columbia  or  of  any 
state,  territory  or  possession  of  the  United 
States  and  any  political  subdivisions 
thereof,  excluding  military  aircraft. 

*  •  *  *  * 

“Telecommunications  flying”  means 
the  use  of  aircraft  operating  under  14 
CFR  Parts  91  and  133  in  “telecommuni¬ 
cations  services”  as  defined  in  Subpart  B 
of  this  part. 

*  •  •  •  • 

7.  Section  211.143  is  revised  to  read  as 
follows: 

§211.143  Allocation  levels. 

(a)  General.  The  allocation  levels 
listed  in  this  section  apply  only  to  allo¬ 
cations  made  by  suppliers  to  wholesale 
purchaser-consumers  and  end-users. 
Suppliers  shall  allocate  to  all  purchasers 
to  which  allocation  levels  apply  in  ac¬ 
cordance  with  the  provisions  of  §  211.10. 
End-users  and  wholesale  purchaser-con¬ 
sumers  which  are  entitled  to  purchase 
aviation  fuels  under  an  allocation  level 
not  subject  to  an  allocation  fraction  shall 
receive  first  priority  and  shall  be  supplied 
sufficient  amounts  to  meet  100  percent 
of  their  allocation  requirements.  End- 
users  and  wholesale  purchaser-consum¬ 
ers  which  are  entitled  to  purchase  avia¬ 
tion  fuels  for  all  uses  under  an  alloca¬ 
tion  level  subject  to  reduction  by  appli¬ 
cation  of  an  allocation  fraction  shall  re¬ 
ceive  second  priority. 

(b)  Allocation  levels  not  siibject  to  an 
allocation  fraction.  (1)  One  hundred  per¬ 
cent  or  current  requirements  for  the  fol¬ 
lowing  uses : 

(i)  Agricultural  production  flying; 

(ii)  Department  of  Defense  use  as 
specified  in  §  211.26. 

(c)  Allocation  levels  subject  to  an  al¬ 
location  fraction.  (1)  One  hundred  (100) 
percent  of  current  requirements  (as  re¬ 
duced  by  application  of  an  allocation 
fraction)  for  the  following  uses: 

(1)  Emergency  aviation  services,  safety 
and  mercy  missions: 

(ii)  Energy  production  flying; 

(iii)  Aircraft  manufacturing  but  not 
to  exceed  one  hundred  thirty  (130)  per¬ 
cent  of  base  period  use; 

(iv)  Telecommunications  flying; 

(2)  One  hundred  (100)  percent  of  base 
period  use  (as  reduced  by  application  of 
an  allocation  fraction)  for  the  following 
uses: 
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*  *■; 

(i)  Local  service  air  carriers,  including 
requirements  for  crew  training  and  pro¬ 
ficiency  flying; 

OD  Other  air  carriers,  Including  re¬ 
quirements  for  crew  training  and  pro¬ 
ficiency  flying. 

(ill)  Non-flying  use  of  aviation  fuels; 

(3)  Ninety-five  (95)  percent  of  base 
period  use  (as  reduced  by  application  of 
an  allocation  fraction)  for  the  following 
uses: 

(i)  Domestic,  supplemental,  and  sched¬ 
uled  cargo  air  carriers,  including  require¬ 
ments  for  crew  training  and  proficiency 
flying; 

(ii)  International  air  carriers,  includ¬ 
ing  requirements  for  crew  training  and 
proficiency  flying — the  total  of  both 
bonded  and  non -bonded  fuels; 

(iii)  Intra-state  carriers,  including  re¬ 
quirements  for  crew  training  and  pro¬ 
ficiency  flying. 

(e)  Ninety  (90)  percent  of  base  period 
use  (as  reduced  by  application  of  an  al¬ 
location  fraction)  for  business  flying,  in¬ 
cluding  requirements  for  crew  training 
and  proficiency  flying. 

(f)  Elghty-flve  (85)  percent  of  base 
period  use  (as  reduced  by  application 
of  an  allocation  fraction)  for  public 
aviation. 

(g)  Seventy-five  (75)  percent  of  base 
period  use  (as  reduced  by  application  of 
an  allocation  fraction)  for  the  following 
uses: 

(1)  Personal  non-buciness  flying; 

(2)  Instructional  flying; 

(3)  Air  travel  club  flying  including  re¬ 
quirements  for  crew  training  and  pro¬ 
ficiency  flying. 

8.  Section  211.144  is  revised  to  read  as 
follows: 

§  211.144  Supplier/ purchaser /relation¬ 
ships. 

Unless  otherwise  specified,  the  provi¬ 
sions  of  S  211.9-1 211.13  apply  to  this 
subpart. 

9.  Section  211.145  is  revised  in  para¬ 
graphs  (a)  and  (e)  to  read  as  follows: 

§  211.145  Method  of  allocation. 

(a)  Suppliers  of  wholesale  purchasers 
and  end-users  shall  allocate  aviation 
fuels  in  accordance  with  the  provisions 
of  §  211.10. 

•  •  •  *  • 

(e)  Notwithstanding  the  provisions  of 
S  211.143(c)  (2)  (iii),  the  use  of  aviation 
fuel  for  non-flying  purposes  by  a  utility 
may  not  exceed  those  volumes  of  aviation 
fuel  contracted  for  or  purchased  during 
the  base  period.  Aviation  fuel  shall  not  be 
used  for  peaking  as  long  as  the  utility 
continues  service  during  such  peaking 
to  interruptible  non-priority  industrial 
users  (except  where  no  suitable  substitute 
fuel  is  available  to  the  user)  or  to  any 
purchaser  which  can  use  a  fuel  other 
than  aviation  fuel. 

10.  Section  211.146  is  revised  to  read 
as  follows : 

§  211.146  Procedures  and  reporting  re¬ 
quirements. 

(a)  All  matters  pertaining  to  the  al¬ 
location  of  aviation  fuels  to  civil  air  car¬ 


riers  (except  air  taxi/commercial  opera¬ 
tors)  shall  be  addressed  to  the  Adminis¬ 
trator,  FEO,  Washington,  D.C.  20461, 
unless  otherwise  provided. 

(b)  All  matters  pertaining  to  the  al¬ 
location  of  aviation  fuels  for  general 
aviation,  air  taxi/commercial  operators, 
public  aviation  and  non-flying  uses  of 
aviation  fuels  shall  be  addressed  to  the 
appropriate  supplier.  Any  matters  un¬ 
resolved  at  the  supplier  level  may  be  re¬ 
ferred  directly  to  the  appropriate  Re¬ 
gional  FEO  office. 

(c)  The  general  reporting  and  record¬ 
keeping  requirements  contained  in  5  211.- 
222  shall  apply  to  this  subpart.  In  addi¬ 
tion,  civil  air  carriers  (excluding  air  taxi/ 
commercial  operators)  shall  make  a  one 
time  only  report  to  the  Administrator, 
FEO,  of  their  base  period  volume,  or  ad¬ 
justed  base  period  volume,  of  aviation 
gasoline  and  of  both  naphtha-base  and 
kerosene-base  Jet  fuel  broken  down  by 
month.  At  the  option  of  the  user,  this 
may  be  modified  to  reflect  one-twelfth 
(%2>  of  the  annual  allocation  volumes 
for  each  month  or  the  estimated  require¬ 
ments  by  month,  not  to  exceed  total  an¬ 
nual  allocation  volume.  Use  of  this  re¬ 
porting  option  shall  be  applied  for 
purposes  of  choosing  the  most  realistic 
figures.  The  report  required  by  this  para¬ 
graph  shall  indicate  the  purchases  of 
non-bonded  fuel  for  domestic  flights, 
non-bonded  fuel  for  international  flights, 
and  bonded  fuel  for  international  flights, 
as  applicable. 

(d)  For  general  aviation  wholesale  pur¬ 
chasers,  the  recordkeeping  requirements 
specified  in  $211,223  shall  apply  pro¬ 
vided,  however,  that  such  reports  need 
reflect  only  jet  fuel  and  aviation  gaso¬ 
line  usage  for  local  purchasers  and  their 
uses  and  activities  and  total  pumpage 
per  month  of  jet  fuel  and  aviation 
gasoline. 

Subpart  I — Residual  Fuel  Oil 

11.  Section  211.163  is  revised  to  read  as 
follows: 

§211.163  Allocation  levels. 

(a)  General.  The  allocation  levels  listed 
in  this  paragraph  only  apply  to  alloca¬ 
tions  made  by  suppliers  to  wholesale  pur- 
chaser-consumers  and  end-users.  Sup¬ 
pliers  shall  allocate  to  all  purchasers  to 
which  allocation  levels  apply  in  accord¬ 
ance  with  the  provisions  of  5  211.10.  End- 
users  and  wholesale  purchaser-consumers 
which  are  entitled  to  purchase  residual 
fuel  oil  under  an  allocation  level  not  sub¬ 
ject  to  an  allocation  fraction  shall  re¬ 
ceive  first  priority  and  be  supplied  suf¬ 
ficient  amounts  to  meet  100  percent  of 
their  allocation  requirements.  Wholesale 
purchaser-consumers  and  end-users 
which  are  entitled  to  purchase  residual 
fuel  oil  for  all  vises  under  an  allocation 
level  subject  to  reduction  by  application 
of  an  allocation  fraction  shall  receive 
second  priority. 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  (1)  One  hundred 
(100)  percent  of  current  requirements 
for  the  following  uses : 

(i)  Agricultural  production; 

(ii)  Department  of  Defense  for  use  as 
specified  in  §  211.26. 


(ill)  Space  heating  requirements  sub¬ 
ject  to  the  following  specifications: 

(A)  No  reduction  for  medical  and  nurs¬ 
ing  building  uses  ; 

(B)  Six  (6)  degree  F  reduction  for  res¬ 
idences  and  schools; 

(C)  Ten  (10)  degree  F  reduction  for 
all  others; 

(D)  Reduction  of  the  ambient  indoor 
temperature  by  the  appropriate  amount, 
or  other  actions  which  result  in  a  fuel 
saving  equivalent  to  that  which  would 
otherwise  result  under  paragraph  (b) 
(1)  (ill)  (A)-(C)  of  this  section. 

(2)  The  allocation  level  as  specified 
each  month  by  the  FEO  for  utility  use.  In 
specifying  the  allocation  levels  for  each 
utility  the  FEO  may  include  but  is  not 
limited  to  the  following  considerations: 

(i)  Each  utility  within  appropriate 
groupings  shall  absorb  an  equal  percent¬ 
age  cut  back  in  electricity  generation,  to 
the  maximum  extent  possible. 

(ii)  The  fact  that  electric  generating 
plants  which  now  bum  residual  fuel  oil 
that  have  been  identified  by  the  FEO  as 
candidates  for  conversion  to  coal,  and 
the  maximum  possible  extent  to  which 
such  plants  could  be  utilized  after  con¬ 
version. 

(iii)  Hie  extent  to  which  any  electric 
generating  plants  which  bum  coal  may 
be  utilized  more  fully  than  at  present. 

(iv)  Hie  extent  to  which  certain  min¬ 
imal  levels  of  residual  fuel  oil  consump¬ 
tion  are  essential,  as  determined  by  the 
FEO  upon  recommendation  of  the  Fed: 
eral  Power  Commission  (FPC)  to  supply 
portions  of  a  power  system  requirement 
that  cannot  be  supplied  by  non-oil-flred 
generation,  or  for  other  special  consider¬ 
ations.  Any  volumes  so  Identified  shall 
be  counted  as  part  of  a  utility’s  total  al¬ 
location. 

(v)  The  extent  to  which  utilities  cur¬ 
rently  utilize  natural  gas  supplies  under 
interruptible  contracts  and  which  have 
been  interrupted. 

(vl)  Available  stocks  of  residual  fuel 
oil  held  by  each  utility. 

(c)  Allocation  levels  subject  to  an  al¬ 
location  fraction.  (1)  One  hundred  (100) 
percent  of  current  requirements  (as  re¬ 
duced  by  application  of  an  allocation 
fraction)  for  the  following  uses: 

(i)  Emergency  services; 

(ii)  Energy  production; 

(iii)  Manufacture  of  ethical  drugs  and 
related  research; 

(iv)  Non-military  marine  shipping, 
foreign  and  domestic  (except  cruise  ships 
carrying  passengers  for  recreational  pur¬ 
poses)  .  Sales  to  vessels  engaged  in  the 
foreign  trade  of  the  United  States  shall 
be  made  on  a  non-discriminatory  basis 
in  regard  to  flag  of  registration,  subject 
to  modification  by  the  FEO  following 
consultation  with  appropriate  Federal 
agencies  on  a  case-by-case  basis  if  re¬ 
quired  to  encourage  reciprocal  non-dis¬ 
criminatory  allocation  of  bunker  fuels  in 
foreign  ports  to  vessels  engaged  primar¬ 
ily  in  the  foreign  trade  of  the  United 
States; 

(v)  Sanitation  services; 

(vi)  Telecommunications  services; 

(vii)  Passenger  transportation  services. 
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(2)  One  hundred  (100)  percent  of  base 
period  use  for  industrial  users  and  all 
other  users  and  uses  of  residual  fuel  oil 
not  included  in  paragraph  (b)  or  (c)  (1) 
of  this  section. 

12.  Section  211.164  is  revised  in  para¬ 
graph  (b)  to  read  as  follows: 

§  211.164  Supplier/ purchaser/ relation¬ 
ships. 

•  •  •  *  * 

(b)  Unless  otherwise  specified,  sup¬ 
plier/purchaser  relationships  are  set 
forth  in  §  211.9-13. 

13.  Section  211.165  is  revised  in  para¬ 
graphs  (a)  and  (c)  to  read  as  follows: 

§  211.165  Method  of  allocation. 

(a)  The  initial  State  set-aside  level  for 
residual  fuel  oil  for  a  particular  month 
and  State  is  one  and  one-half  (iy2)  per¬ 
cent  of  a  prime  supplier’s  estimated  por¬ 
tion  of  its  total  supply  for  that  month 
which  will  be  sold  into  that  State’s  dis¬ 
tribution  system  for  consumption  within 
the  State.  Subsequent  adjustments  to 
the  percentage  unit  will  be  published  by 
the  FEO. 

*  •  *  •  • 

(c)  Non-utility.  The  portion  of  each 
supplier’s  allocable  supply  not  directed 
by  the  FEO  to  be  distributed  for  utility 
use  shall  be  allocated  pursuant  to 
§  211.10.  With  respect  to  space  heating 
uses,  suppliers  must  comply,  to  the  full¬ 
est  extent  practicable,  with  the  provi¬ 
sions  of  paragraph  (e)  of  this  section. 
Notwithstanding  the  provisions  of 
§  211.164  or  §  211.10,  suppliers  may  not 
supply  a  utility  in  excess  of  the  amounts 
established  pursuant  to  paragraph  (d)  of 
this  section  until  the  non-utility  alloca¬ 
tions  levels  listed  in  §  211.163  have  been 
filled,  unless  otherwise  directed  by  the 
FEO. 

14.  Section  211.165  is  revised  in  para¬ 
graphs  (d)(1)  (i)  and  (d)  (2)  (i)  to  read 
as  follows: 

§  211.165  Method  of  allocation. 

•  •  *  #  * 

(d)  Utilities.  (1)  *  •  • 

(1)  The  FEO  will  determine  the  amount 
of  residual  fuel  oil  allocated  to  each  util¬ 
ity  for  delivery  during  the  month  of  Feb¬ 
ruary  and  publish  that  determination. 
The  volume  of  residual  fuel  oil  allocated 
to  each  utility  shall  be  based  upon  the 
supply  available  for  utilities,  the  con¬ 
siderations  specified  in  §  211.163(b)  (2) 
and  other  relevant  considerations. 

•  *  *  •  • 

(2)  *  *  * 

(i)  Each  month,  the  FEO  will  deter¬ 
mine  the  amount  of  residual  fuel  oil  al¬ 
located  to  each  utility  for  delivery  in  the 
following  month.  The  volume  of  residual 
fuel  oil  allocated  to  each  utility  in  a  par¬ 
ticular  month  shall  be  based  upon  the 
total  supply  available  for  utilities,  the 
considerations  specified  in  §  211.173(b) 
(2)  and  other  relevant  considerations. 

§  211.165  [Amended] 

15.  Section  211.165.  is  amended  in 
paragraph  (e)  by  deleting  the  reference 
to  §  211.163(a)  (2)  (iv)”  and  inserting  in 
lieu  thereof  “§  211.163(b)  (1)  (iii)  (D).” 


16.  Section  211.166  is  revised  in  para¬ 
graph  (f)  to  read  as  follows: 

§  211.166  Procedures  and  reporting  re¬ 
quirements. 

*  •  *  •  • 

(f)  Requests  for  adjusted  base  period 
volumes  shall  be  submitted  to  suppliers 
or  to  the  appropriate  regional  FEO  speci¬ 
fied  in  §  211.12  for  purchasers  (other 
than  utilities)  and  in  §  211.13  for  sup¬ 
pliers,  wholesale  purchasers  and  end- 
users. 

17.  Subpart  K  is  revised  to  read  as  fol¬ 
lows. 

Subpart  K — Other  Products 

Sec. 

211.201  Scope. 

211.202  Definitions. 

211.203  Allocation  levels. 

211.204  Suppller/purchaser  relationships. 

211.205  Method  of  allocation. 

211.206  Procedures  and  reporting  require¬ 

ments. 

Authority:  Emergency  Petroleum  Alloca¬ 
tion  Act  Of  1973,  Pub.  L.  93-159:  E.O.  11748,  38 
FR  33575;  Economic  Stabilization  Act  of 
1970,  as  amended,  Pub.  L.  92-210,  85  Stat. 
743;  Pub.  L.  93-28,  87  Stat.  27;  E.O.  11730,  38 
PR  19345;  Cost  of  Living  Council  Order 
Number  47.  39  FR  24. 

Subpart  K — Other  Products 
§  211.201  Scope. 

(a)  This  subpart  applies  to  the  man¬ 
datory  allocation  of  solvents,  diluents, 
feedstocks  for  synthetic  natural  gas 
plants,  refined  lubricating  oils,  allocated 
products  used  in  the  blending  and  com¬ 
pounding  of  lubricating  oils,  and  any 
other  allocated  products  not  subject  to 
Subparts  D-J  of  this  part,  produced  in 
or  imported  into  the  United  States. 

(b)  This  subpart  does  not  provide  for 
a  State  set-aside. 

§  211.202  Definitions. 

For  the  purpose  of  this  subpart — 
“Base  period”  means  the  calendar 
quarter  of  1973  which  corresponds  to  the 
current  quarter. 

“Interruptible  Customer”  means  any 
gas  utility  customer  which  has  an  alter¬ 
native  fuel  source  available  on  a  regular 
basis  or  which  has  customers  of  its  own 
who  have  such  an  alternative  fuel  source 
and  who  have  not  been  curtailed. 

“Other  products”  means  solvents  (in¬ 
cluding  benzene,  toluene  xylene,  and 
hexane  when  used  for  that  purpose), 
diluents  (including  naphtha,  st>ecial 
naphthas,  kerosene,  and  other  distillates 
when  used  for  that  purpose),  feedstocks 
for  synthetic  natural  gas  plants,  refined 
lubricating  oils,  allocated  products  used 
in  the  blending  and  compounding  of 
lubricating  oils  and  any  other  allocated 
products  not  subject  to  Subpart  D-J  of 
this  part. 

“Synthetic  natural  gas”  means  the  gas 
which  results  from  the  manufacture, 
conversion  or  reforming  of  petroleum  hy¬ 
drocarbons  which  may  be  easily  substi¬ 
tuted  for  or  interchanged  with  pipeline 
quality  natural  gas. 

“Wholesale  purchaser-c  onsumer” 
means  a  wholesale  purchaser-consumer 
as  defined  in  §  211.51  or  any  firm  which 
purchases  other  products  at  the  whole¬ 
sale  level  under  a  written  contract. 


§211.203  Allocation  levels. 

(a)  General.  The  allocation  levels  list¬ 
ed  in  this  section  only  apply  to  alloca¬ 
tions  made  by  suppliers  to  wholesale  pur¬ 
chaser-consumers  and  end-users.  Suppli¬ 
ers  shall  allocate  to  all  purchasers  to 
which  the  allocation  levels  apply  in  ac¬ 
cordance  with  the  provisions  of  §  211.10. 
End-users  amfwholesale  purchaser-con¬ 
sumers  which  are  entitled  to  purchase 
other  products  under  an  allocation  level 
not  subject  to  an  allocation  fraction  shall 
receive  first  priority  and  be  supplied  suf¬ 
ficient  amounts  to  meet  100  percent  of 
their  allocation  requirements.  End-users 
and  wholesale  purchaser-consumers 
which  are  entitled  to  purchase  other 
products  under  a  allocation  level  sub¬ 
ject  to  reduction  by  application  of  an 
allocation  fraction  shall  receive  second 
priority. 

(b)  Allocation  levels  not  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  current  requirements  for  the 
following  uses: 

( 1)  Agricultural  production . 

(2)  Department  of  Defense  for  use  as 
specified  in  §  211.26. 

(c)  Allocation  levels  subject  to  the  al¬ 
location  fraction.  (1)  One  hundred  (100) 
percent  of  current  requirements  (as  re¬ 
duced  by  the  application  of  the  alloca¬ 
tion  fraction)  for  the  following  uses : 

(i)  Emergency  services: 

(ii)  Energy  production ; 

(iii)  Sanitation  services: 

(iv)  Passenger  transportation  services; 

(v)  Telecommunications  service: 

(vi)  Cargo,  freight  and  mail  hauling; 

§  211.204  Supplier/purchaser  relation¬ 
ships. 

(a)  Each  supplier  of  other  products 
shall  supply  all  wholesale  purchasers 
which  purchased  other  products  during 
the  base  period. 

(b)  Supplier/purchaser  relationships 
are  as  set  forth  in  §§  211.9-211.13. 

§211.205  Method  of  allocation. 

(a)  Allocation  of  other  products  shall 
be  made  as  specified  in  §  211.10  except 
that  suppliers  of  allocated  products  used 
for  blending  and  compounding  of  refined 
lubricating  oils  which  have  allocation 
fractions  greater  than  one  (1.0)  shall  not 
be  required  to  report  to  FEO  pursuant  to 
§  211.10(g)  the  volume  of  surplus  product 
available. 

(b)  Except  as  otherwise  provided  in 
this  section,  provisions  to  adjust  a  whole¬ 
sale  purchaser’s  base  period  volume  are 
specified  in  §  211.13  and  new  wholesale 
purchasers  and  end-users  are  subject  to 
the  requirements  of  §  211.12. 

(c)  Notwithstanding  the  provisions  of 
§§  211.12  and  211.13,  any  wholesale  pur¬ 
chaser-consumer  of  crude  oil  or  allocated 
products  for  use  as  feedstock  in  synthetic 
natural  gas  production,  which  has  re¬ 
quirements  that  exceed  its  base  period 
volume  or  which  had  no  base  period  vol¬ 
ume  may  seek  an  adjustment  of  its  base 
period  volume  or  establishment  of  a  base 
period  volume  only  bv  notifying  the 
FEO.  in  accordance  with  forms  and  in¬ 
structions  to  be  issued  by  the  FEO,  of  the 
proposed  base  period  volume  or  adjust¬ 
ment  thereto  and  the  basis  upon  which 


FEDERAL  REGISTER,  VOL.  39,  NO.  62— FRIDAY,  MARCH  29,  1974 


11786 


PROPOSED  RULES 


the  volume  or  adjustment  was  deter¬ 
mined.  The  proposed  base  period  volume 
or  adjusted  base  period  volume  is  sub¬ 
ject  to  approval  by  FEO.  The  FEO  shall, 
in  granting  or  denying  such  assignment 
or  adjustment,  consider  the  following 
factors: 

(1)  The  degree  to  which  the  wholesale 
purchaser  has  curtailed  supplies  of  nat¬ 
ural  gas  and  synthetic  natural  gas  to  in¬ 
terruptible  customers. 

(2)  Projected  synthetic  natural  gas 
consumption  and  projected  growth  over 
the  period  of  allocation. 

(3)  The  source  and  volume  of  antici¬ 
pated  feedstocks. 

(4)  Attempts  by  the  utility  to  obtain 
alternative  gas  and/or  feedstock  sources. 

(5)  Attempts  by  the  utility  to  phase 
out  natural  gas  service  in  areas  that 
might  be  conveniently  served  by  oil,  coal, 
or  electricity  derived  from  nuclear  power. 

§  211.206  Procedures  and  reporting  re¬ 
quirements. 

(a)  All  matters  pertaining  to  the  allo¬ 
cation  of  other  products  shall  be  ad¬ 
dressed  to  the  Administrator,  Federal 
Energy  Office,  Washington,  D.C.  20461. 

(b)  The  general  reporting  and  record¬ 
keeping  requirements  contained  in  §  211.- 
222  shall  apply  to  this  subpart. 

18.  Subpart  L  is  revised  to  read  as 
follows: 

Subpart  L — General  Reporting  and 
Recordkeeping  Requirements 

Sec. 

211221  Scope. 

211.222  Monthly  reports  by  refiners  and  Im¬ 

porters. 

211 .223  Recordkeeping  requirements. 

211.224  Weekly  petroleum  reporting  system. 

211.225  Report  of  new  end-user  and  whole¬ 

sale  purchaser-consumer  Im¬ 
porters. 

Authority:  Emergency  Petroleum  Alloca¬ 
tion  Act  of  1973,  Pub.  L.  93-159;  E.O.  11748, 
38  FR  33575;  Economic  Stabilization  Act  of 
1970,  as  amended.  Pub.  L.  92-210,  85  Stat. 
743;  Pub.  L.  93-28,  87  Stat.  27;  E.O.  11730, 
38  FR  19345;  Cost  of  Living  Council  Order 
Number  47.  39  FR  24. 

Subpart  L — General  Reporting  and 
Recordkeeping  Requirements 

§  211.221  Scope. 

This  subpart  provides  the  general  re¬ 
porting  and  recordkeeping  requirements 
applicable  to  this  part.  Reporting  and 
recordkeeping  requirements  that  are  lim¬ 
ited  in  application  to  specific  products  or 
situations  are  contained  in  the  other 
appropriate  subparts  of  this  part. 

§  211.222  Monthly  reports  by  refiners 
and  importers. 

(a>  Every  refiner  for  each  of  its  re¬ 
fineries:  importer  for  each  importing 
terminal :  and  gas  processing  plant  oper¬ 
ator  for  each  of  its  processing  plants  shall 
report  monthly  to  the  National  FEO  the 
following  information  for  each  allocated 
product. 


(1)  The  inventory  at  the  beginning 
and  end  of  the  preceding  month  by  allo¬ 
cated  product. 

(2)  Deliveries  received  during  the  pre¬ 
ceding  month  by  allocated  products ;  de¬ 
liveries  of  domestic  crude  oil  should  be 
segmented  into  new  and  released  domes¬ 
tic  crude  oil.  All  allocated  products 
should  be  listed  by  source  and  by  country 
of  origin  for  imports. 

(3)  Inventory  fluctuations  which  oc¬ 
curred  during  the  preceding  month  and 
were  caused  by  other  than  deliveries,  re¬ 
ceipts,  and  transfers. 

(4)  Total  deliveries  and  supply  redis¬ 
tribution  in  each  State  during  the  pre¬ 
ceding  month  by  allocated  product. 

(5)  The  estimated  total  supply  for  dis¬ 
tribution  in  each  State  during  the  fol¬ 
lowing  month  by  product  as  described  in 
§  211.10(b)  (1)  before  adjustment  for 
State  set-aside  and  allocation  require¬ 
ments  not  subject  to  the  supplier’s  allo¬ 
cation  fraction. 

(6)  The  estimated  State  set-aside  vol¬ 
ume  for  distribution  in  each  State  dur¬ 
ing  the  following  month  by  product. 

(7)  The  estimated  volume  by  cate¬ 
gory  for  allocation  requirements  not  sub¬ 
ject  to  the  supplier’s  allocation  fraction 
to  be  supplied  during  the  following 
month. 

(8)  Any  existing  inventory  or  produc¬ 
tion,  importation,  or  purchase  of  an  al¬ 
located  product  used  to  increase  that  in¬ 
ventory  consistent  with  the  provisions  of 
§  211.22  by  product. 

(9)  The  allocable  supply  (i.e.,  sub- 
paragraph  (5)  minus  subparagraphs  (6), 
(7),  and  (8)  of  this  paragraph),  for  dis¬ 
tribution  in  each  State  during  the  fol¬ 
lowing  month,  by  product. 

(10)  The  estimated  supply  obligation 
as  described  in  §  211.10(b)  (2)  for  the 
following  month  for  purchasers  to  be 
supplied  within  each  State,  by  product. 

(11)  The  estimated  average  or  short¬ 
fall,  i.e.,  subparagraph  (5)  minus  sub- 
paragraphs  (7)  and  (10)  of  this  para¬ 
graph. 

(12)  The  estimated  allocation  frac¬ 
tion,  i.e.,  subparagraph  (9)  divided  by 
subparagraph  (10)  of  this  paragraph.  • 

(13)  The  estimated  total  supply  of 
allocated  product  which  will  be  available 
in  each  of  the  following  three  (3) 
months. 

<b)  Beginning  with  the  month  of 
March  1974,  and  thereafter,  prime  sup¬ 
pliers  shall  report  monthly  to  the  Na¬ 
tional  FEO,  appropriate  regional  offices 
and  appropriate  State  Offices  subpara¬ 
graphs  (4)  through  (13)  of  paragraph 
(a)  of  this  section  by  refiner  (not  re¬ 
finery)  .  This  report  will  be  the  basis  of 
the  State  set-aside  program.  Notwith¬ 
standing  the  provisions  of  §  205.4  of  this 
chapter  concerning  constructive  receipt 
of  documents  submitted  by  registered  or 
certified  mail,  the  prime  supplier’s 
monthly  report  must  be  delivered  to 
the  National  FEO  in  Washington,  D.C., 


on  or  before  the  tenth  (10th)  day  prior 
to  the  commencement  of  the  month  de¬ 
scribed  as  “the  following  month”  in 
§  211.222(a)  (5). 

§  211.223  Recordkeeping  requirements. 

Suppliers  which  sell  to  wholesale  pur¬ 
chaser-consumers  and  end-users  shall 
maintain  records  on  FEO  forms,  subject 
to  FEO  audit,  which  demonstrate  the 
basis  for  distribution  of  allocable  sup¬ 
plies  among  their  various  purchasers. 
These  records  shall  contain  the  following 
information  for  each  allocated  product 
and  for  each  purchaser,  on  a  monthly 
basis: 

(a)  Purchaser  identification. 

(b)  Base  period  volume,  adjusted  base 
period  volume  or  current  requirements, 
as  appropriate. 

(c)  Allocation  level. 

(d)  Allocation  requirements  (para¬ 
graph  (c)  multiplied  by  paragraph  (b)) 
of  this  section. 

(e)  Purchaser’s  share  of  supplier’s  al¬ 
locable  supply  (paragraph  (d)  of  this 
section  multiplied  by  the  supplier’s  allo¬ 
cation  fraction  if  the  fraction  applies) . 

(f)  Actual  volumes  supplied. 

§  211.224  Weekly  petroleum  reporting 
system. 

(a)  This  section  establishes  a  weekly 
petroleum  reporting  system  for  each  re¬ 
finer  or  other  firm  which  operates  or  con¬ 
trols  a  (1)  refinery,  (2)  bulk  terminal, 
(3)  crude  oil  pipeline  or  (4)  petroleum 
products  pipeline,  and  for  each  importer 
which  imports  petroleum  products  by 
tanker,  barge,  or  pipeline. 

(b)  Definitions.  For  the  purposes  of 
this  section — 

“Bulk  terminal”  means  a  facility  which 
is  primarily  used  for  the  marketing  of 
gasoline,  kerosene,  and  distillate  and 
residual  fuel  oils  and  which  (1)  has  total 
bulk  storage  capacity  of  2,100,000  gal¬ 
lons  or  more,  or  (2)  receives  its  petro¬ 
leum  products  by  tanker,  barge  or  pipe¬ 
line. 

“Crude  oil  pipeline”  means  a  common 
carrier  pipeline,  licensed  by  the  Inter¬ 
state  Commerce  Commission,  which  car¬ 
ries  crude  oil. 

“Petroleum  products  pipeline”  means 
a  common  carrier  pipeline,  licensed  by 
the  Interstate  Commerce  Commission, 
which  carries  petroleum  products. 

(c)  Initial  report.  By  February  15, 
1974,  every  refiner  or  other  firm,  and 
every  importer  which  receives  petroleum 
products  by  tanker,  barge  or  pipeline, 
shall  prepare  and  file  with  FEO  a  report 
entitled  “Petroleum  Reporting  Address 
Information,”  in  accordance  with  forms 
and  instructions  issued  by  FEO. 

fd)  Weekly  report.  Every  refiner  or 
other  firm,  and  every  importer  which  re¬ 
ceives  petroleum  products  by  tanker, 
barge  or  pipeline,  shall  prepare  and  file 
with  FEO  a  weekly  report  in  accordance 
with  forms  and  instructions  issued  by 
FEO.  The  weekly  petroleum  reporting 
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system  shall  become  effective,  Febru¬ 
ary  22, 1974.  The  first  weekly  report  must 
be  received  by  FEO  by  5:00  p.m., 
March  4, 1974. 

§  211.225  Report  of  new  end-user  and 
wholesale  purchaser-consumer  im¬ 
porters. 

Pursuant  to  §  211.12(g)  new  end-user 
and  wholesale  purchaser-consumer  im¬ 
porters  of  an  allocated  product  are  re¬ 
quired  to  report  both  to  the  National 
FEO  and  the  appropriate  regional  FEO 
at  least  fifteen  (15)  days  prior  to  com¬ 


mencing  use  of  any  allocated  product 
which  they  import: 

(a)  The  amounts  and  sources  of  these 
imports: 

(b)  Their  intended  use; 

(c)  Their  projected  monthly  con¬ 
sumption;  and 

(d)  A  complete  record  of  the  domestic 
suppliers  and  amounts  supplied  of  the 
allocated  product  which  the  purchaser 
intends  to  import,  from  January  1,  1972, 
to  the  date  of  the  filing  of  the  report. 

[FR  Doc.74-7448  Filed  3-28-74:9:04  am] 
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